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THE ORIGIN OF USES. 


r[THE following account of the origin of our English Use forms 
part of a projected sketch of English law as it stood at the 
accession of Edward I. It will there follow some remarks upon the 
late growth of any doctrine of informal agency, by which I mean 
an agency which is not solemnly created by a formal attornatio. 
I have long been persuaded that every attempt to discover the gen- 
esis of our zse in Roman law breaks down, and I have been led to 
look for it in another direction by an essay which some years ago 
Mr. Justice Holmes wrote on Early English Equity (Law Quarterly 
Review, vol. i.). Whether I have been successful, it is not for me 
to say. I will first state my theory and then adduce my evidence. 
The germ of agency is hardly to be distinguished from the germ 
of another institution which in our English law has an eventful 
future before it, the ‘use, trust or confidence.’ In tracing its em- 
bryonic history we must first notice the now established truth that 
the English word wse when it is employed with a technical mean- 
ing in legal documents is derived, not from the Latin word musus, 
but from the Latin word opus, which in Old French becomes os or 
oes. True that the two words are in course of time confused, so 
that if by a Latin document land is to be conveyed to the use of 
John, the scribe of the charter will write ad opus Johannis or ad 
usum Johannis indifferently, or will perhaps adopt the fuller for- 
mula ad opus et ad usum, nevertheless the earliest history of ‘the 
use’ is the early history of the phrase ad opus. Now this both in. 
18 
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France and in England we may find in very ancient days. A 
man will sometimes receive money to the use (ad opus) of another 
person; in particular money is constantly being received for the 
king’s use. Kings must have many ministers and officers who 
are always receiving money, and we have to distinguish what they 
receive for their own proper use (ad opus suum proprium) from 
what they receive on behalf of the king. Further, long before the 
Norman Conquest we may find a man saying that he conveys land 
to a bishop to the use of a church, or conveys land to a church to 
the use of a dead saint. The difficulty of framing a satisfactory 
theory touching the whereabouts of the ownership of what we may 
loosely call ‘the lands of the churches’ (a difficulty that I cannot 
here pause to explain) gives rise to such phrases. In the thirteenth 
century we commonly find that where there is what to our eyes is 
an informal agency, this term ad opus is used to describe it. Out- 
side the ecclesiastical sphere there is but little talk of ‘ procura- 
tion’; there is no current word that is equivalent to our agent; 
John does not receive money or chattels ‘as agent for’ Roger ; he 
receives it to the use of Roger (ad opus Rogeri). 
Now in the case of money and chattels a certain haziness in the 
conception of ownership, which I hope to discuss elsewhere, pre- 
vents us from making a satisfactory analysis of the notion that this 
ad opus implies. William delivers two marks or three oxen to 
John, who receives them to the use of Roger. In whom, we may 
ask, is the ownership of the coins or of the beasts? Is it already 
in Roger ; or, on the other hand, is it in John, and is Roger’s right 
a merely personal right against John? In the thirteenth century 
this question does not arise in a clear form, because possession is 
far more important than ownership. We will suppose that John 
is the bailiff of one of Roger’s manors, that in the course of his 
business he has gone to a market, has sold Roger’s corn, has pur-— 
chased cattle with the price of the corn and is now driving them 
home. We take it that if a thief or trespasser swoops down and 
drives off the beasts, John can bring an appeal or an action and 
call the beasts his own proper chattels. We take it that he him- 
self cannot steal the beasts ; even in the modern common law he 
can not steal them until he has in some way put them in his em- 
ployer’s possession. We are not very certain that if he appropri- 
ates them to his own use Roger has any remedy except in an action 
of debt or of*account, in which his claim can be satisfied by a 
‘money payment. And yet the notion that the beasts are Roger’s, 
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not John’s, is growing and destined‘to grow. In course of time the 
relationship expressed by the vague ad opus will in this region 
develop into a law of agency. In this region the phrase will appear 
in our own day as expressing rights and duties which the common 
law can protect and enforce without the help of any ‘equity.’ The 
common law will know the wrong that is committed when a man 
‘converts to his use’ (ad opus suum proprium) the goods of another ; 
and in course of time it will know the obligation which arises when 
money is ‘had and received to the use’ of some person other than 
the recipient. 

It is otherwise in the case of land, for there our old law had to 
deal with a clearer and intenser ownership. But first we must re- 
mark that at a very remote period one family at all events of our 
legal ancestors have known what we may call a trust, a temporary 
trust, of lands. The Frank of the Lex Salica is already employing 
it ; by the intermediation of a third person, whom he puts in seisin 
of his land and goods, he succeeds in appointing or adopting an 
heir. Along one line of development we may see this third per- 
son, this ‘saleman,’ becoming the testamentary executor of whom 
this is not the place to speak ; and our English law by forbidding 
testamentary dispositions of land has prevented us from obtaining 
many materials in this quarter. However,in the England of the 
twelfth century we sometimes see the lord intervening between the 
vendor and the purchaser of land. The vendor surrenders the land 
to the lord ‘to the use’ of the purchaser by a rod, and the lord by 
the same rod delivers the land to the purchaser. Freeholders, it 
is true, have soon acquired so large a liberty of alienation that we 
seldom read of their taking part in such surrenders; but their 
humbler neighbors, for instance, the king’s sokeman, are constantly 
surrendering Jand ‘to the use’ of one who has bought it. What if 
the lord when the symbolic stick was in his hand refused to part 
with it? Perhaps the law had never been compelled to consider 
so rare an event ; and in these cases the land ought to be in the 
lord’s seisin for but a moment. However,we soon begin. to see 
‘what wecan not but call permanent ‘uses’. A slight but unbroken 
thread of cases, beginning while the Conquest is yet recent, shows 
us that a man will from time to time convey his land to another ‘to 
the use’ of a third. For example, he is going on a crusade, and 
wishes that his land shall be held to the use of his children, or he 
wishes that his wife or his sister shall enjoy the land, but doubts, it 
may be, whether a woman can hold a military fee or whether a hus- 
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band can enfeoff his wife. Here there must beat the least an hon-. 
orable understanding that the trust is to be observed, and there may 
be a formal ‘interposition of faith.’ Then, again, we see that some: 
of the lands and revenues of a religious house have often been 
devoted to some special object ; they have been given to the con- 
vent ‘to the use’ of the library or ‘to the use’ of the infirmary, 
and we can hardly doubt that a bishop will hold himself bound to 
provide that these dedications, which are sometimes guarded by 


the anathema, shall be maintained. Lastly, in the early years of 


the thirteenth century the Franciscan friars came hither. The 


law of their being forbade them to own anything; but they 


needed at least some poor dormitory, and the faithful were soon 
offering them houses in abundance. A remarkable plan was 
adopted. They had come as missionaries to the towns ; the bene- 
factor who was minded to give them a house, would convey that 
house to the borough community ‘to the use of’ or ‘as an inhabi- 
tation for’ the friars. Already when Bracton was writing, a con- 
siderable number of plots of land in London had been thus conveyed 
to the city for the benefit of the Franciscans. The corporation 
was becoming atrustee. It is an old doctrine that the inventers 
of ‘the use’ were ‘the clergy’ or ‘the monks.’ We should be 
nearer the truth if we said that to all seeming the first persons who 
in England employed ‘the use’ on a large scale were, not the 
clergy, nor the monks, but the friars of St. Francis. 

Now in few, if any, of these cases can the ad opus be regarded 
as expressing the relation which we conceive to exist between a 
principal and an agent. It is intended that the ‘feoffee to uses,’ 
(we can employ no other term to describe him,) shall be the owner 
or legal tenant of the land, that he shall be seised, that he shall 
bear the burdens incumbent on owners or tenants, but he is to hold 


his rights for the benefit of another. Such transactions seem to. 


have been too uncommon to generate any definite legal theory. 
Some of them may have been enforced by the ecclesiastical courts. 


Assuredly if the citizens of London had misappropriated the lands. 


conveyed to them for the use of the friars, those darlings of popes 
and kings, they would have known what an interdict meant. 
Again, in some cases the feoffment might perhaps be regarded as 
a ‘gift upon condition,’ and in others a written agreement about 
the occupation of the land might be enforced as a covenant. But 
at the time when the system of original writs was taking its final 
form ‘the use’ had not become common enough to find a comfort-. 
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able niche in the fabric. And so for a while it lives a precarious 
life until it finds protection in the ‘ equitable’ jurisdiction of the 
chancellors. If in the thirteenth century our courts of common 
law had already come to a comprehensive doctrine of contract, if 
they had been ready to draw an exact line of demarcation between 
‘real’ and ‘ personal’ rights, they might have reduced ‘ the use’ to 
submission and found a place for it in their scheme of actions ; in 
particular, they might have given the feoffor a personal, a con- 
tractual, action against the feoffee. But this was not quite what 
was wanted by those who took part in these transactions; it was 
not the feoffor, it was the person whom he desired to benefit (the 
cestut que use of later days ) who required a remedy, and moreover 
a remedy that would secure him not money compensation but the 
specific enjoyment of the thing granted. ‘The use’ seems to be 
accomplishing its manifest destiny when at length after many 

adventures it appears as ‘ equitable ownership. ’ 
I will now put in some of the evidence that I have collected : — 


I. The employment of the phrase ad opus meum (tuum, suum) as 
meaning on my ( your, his ) behalf, or for my ( your, his ) profit or advan- 
tage can be traced back into very early Frankish formulas. See 
Zeumer’s quarto edition of the Formulae Merovingici et Karolini Aevi 
( Monumenta Germaniae ), index s. v. opus. Thus, e.g. : — 

p. 115 ‘ut nobis aliquid de silva ad opus ecclesiae nostrae .. . dare 
iubeatis.’ (But here ofus ecclestae may mean the fabric of the church.) 

P- 234 ‘ per quem accepit venerabilis vir ilie abba ad opus monasterio 
‘suo [ = monasterii sui ] . . . masas ad commanendum.’ 

p- 208 ‘ad ipsam iam dictam ecclesiam ad opus sancti illius... 
dono.’ 

p- 315 (An emperor is speaking) ‘telonium vero, excepto ad opus 
nostrum inter Q et Dvelad C [ place names | ubiad opus nostrum decima 
exigitur, aliubi eis ne requiratur.’ 

II. So in Carolingian laws for the Lombards. Mon. Germ. Leges, Iv 
Liber Papiensis Pippini 28 ( p. 520): ‘De compositionibus quae ad 
palatium pertinent: si comites ipsas causas convenerint ad requirendum, 
illi tertiam partem ad eorum percipiant opus, duos vero ad palatium.’ 
( The comes gets ‘the third penny of the county’ for his own use. ) 

Lib. Pap. Ludovici Pii 40 ( p. 538) : ‘Ut de debito quod ad opus 
nostrum fuerit wadiatum talis consideratio fiat.’ 

III. From Frankish models the phrase has passed into Anglo-Saxon 
land-books. Thus, e.g. :— 

Coenulf of Mercia, a. D. 809, Kemble, Cod. Dipl. v. 66: ‘Item in alio 
loco dedi eidem venerabili viro ad opus praefatae Christi ecclesiae et 
monachorum ibidem deo servientium terram .. .’ 
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Beornwulf of Mercia, a. p. 822, Kemble, Cod. Dipl. v. 69: ‘Rex dedit 
ecclesiae Christi et Wulfredo episcopo ad opus monachorum.... 
villam Godmeresham. ’ 

IV. It is not uncommon in Domesday Book. Thus, e.g. :— 

D. B. i. 209: ‘Inter totum reddit per annum xxii. libras.... ad 
firmam regis . . . . Ad opus reginae duas uncias auri . . . et i. unciam 
auri ad opus vicecomitis per annum.’ 

D. B. i. 60 b: ‘ Duae hidae non geldabant quia de firma regis erant et 
ad opus regis calumniatae sunt.’ 

D. B. ii. 311: ‘Soca et saca in Blideburh ad opus regis et comitis. ’ 

V. Avery early instance of the French ad os occurs in Leges Willelmi, 
1.2.§3: ‘Ecil francs hom... . seit mis en forfeit el cunté afert al os 
le vescunte en Denelahe xl. ores .... De ces xxxii ores averad le 
vescunte al os le rei x. ores.’ The sheriff takes certain sums for his own 
use, others for the king’s use. This document can hardly be of later date 
than the early years of cent. xii. 

VI. In order to show the identity of of~s and os or oes we may pass to 
Britton, ii. 13: ‘ Villenage est tenement de demeynes de chescun seignur 
baillé a tenir a sa volunté par vileins services de emprouwer al oes le 
seignur. ’ 

VII. A few examples of the employment of this phrase in connection 
with the receipt of money or chattels may now be given. 

Liberate Roll 45 Hen. III. ( Archaeologia, xxviii. 269 ): Order by the 
king for payment of 600 marks which two Florentine merchants lent him, 
to wit, 100 marks for the use ( ad opus ) of the king of Scotland and 500 
for the use of John of Brittanny. 

Liberate Roll 53 Hen. III. (Archaeologia, xxviii. 271): Order by the 
king for payment to two Florentines of money lent to him for the purpose 
of paying off debts due in respect of cloth and other articles taken ‘ to our 
use (ad opus nostrum)’ by the purveyors of our wardrobe. 

Bracton’s Note Book, pl. 177 (A. D. 1222 ) : A defendant in an action of 
debt confesses that he has received money from the plaintiff, but alleges 
that he was steward of Roger de C. and received it ad opus ecusdem Rogeri. 
He vouches Roger to warranty. 

Selby Coucher Book, ii. 204 (A. D. 1285): ‘Omnibus .. . R. de Y. 
ballivus domini Normanni de Arcy salutem. Noveritis me_ recepisse 
duodecim libras . . . de Abbate de Seleby ad opus dicti Normanni, in 
quibus idem Abbas ei tenebatur ... Et ego... dictum abbatem... 
versus dominum meum de supradicta pecunia indempnem conservabo et 
adquietabo. ’ 

Y. B. 21-2 Edw. I.-p. 23: ‘Richard ly bayla les chateus a la oeus le 
Eveske de Ba.’ 

Y. B. 33-5 Edw. I. p. 239: ‘Il ad conté ge eux nous livererent meyme 
largent al oes Alice la fille B.’ 
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VIII. We now turn to cases in which land is concerned : — 

Whitby Cartulary, i. 203-4 (middle of cent. xii.) ;: Roger Mowbray has 
given land to the monks of Whitby; in his charter he says ‘ Reginaldus 
autem Puer vendidit ecclesiae praefatae de Wyteby totum ius quod habuit 
in praefata terra et reliquit michi ad opus illorum, et ego reddidi eis, et 
saisivi.per idem lignum per quod et recepi illud.’ 

Burton Cartulary, p. 21, from an ‘ extent’ which seems to come to us 
from the first years of cent. xii.: ‘tenet Godfridus viii. bovatae [corr. 
bovatas] pro viii. sol. praeter illam terram quae ad ecclesiam iacet quam 
tenet cum ecclesia ad opus fratris sui parvuli, cum ad id etatis venerit ut 
possit et debeat servire ipsi ecclesiae.’ . 

Ramsey Cartulary, ii. 257-8, from a charter dated by the editors in 
1080-7: ‘Hanc conventionem fecit Eudo scilicet Dapifer Regis cum 
Ailsio Abbate Rameseiae . . . . de Berkeforde ut Eudo habere deberet 
ad opus sororis suae Muriellae partem Sancti Benedicti quae adiacebat 
ecclesiae Rameseiae quamdiu Eudo et soror eius viverent, ad dimidium 
servitium unius militis, tali quidem pacto ut post Eudonis sororisque 
decessum tam partem propriam Eudonis quam in eadem villa habuit, 
quam partem ecclesiae Rameseiae, Deo et Sancto Benedicto ad usum 
fratrum eternaliter . . . possidendam ... relinqueret.’ In D. B.i. 210 
b, we find ‘in Bereforde tenet Eudo dapifer v. hidas de feodo Abbatis 
[de Ramesy].’ So here we have a ‘ Domesday tenant’ as ‘ feoffee to 
uses.’ 

Ancient Charters (Pipe Roll Soc. p. 21 (cérc. a. D. 1127) ; Richard 
Fitz Pons announces that having with his wife’s concurrence disposed of 
her marriage portion, he has given other lands to her; ‘ et inde saisivi 
Milonem fratrem eius loco ipsius ut ipse eam manuteneat et ab omni 
defendat iniuria.’ 

Curia Regis Roll No. 81, Trin. 6 Hen. III. m.1 d. Assize of mort: 
d’ancestor by Richard de Barre on the death of his father William 
against William’s brother Richard de Roughal fora rent. Defendant: 
alleges that William held it in cwstodia, having purchased it to the use of 
(ad opus) the defendant with the defendant’s money. The jurors say 
that William bought it to the use of the defendant, so that William was 
seised not in fee but in wardship (cus¢todia). An attempt is here made 
to bring the relationship that we are examining under the category of 
custodia. 

Bracton’s Note Book, pl. 999 (A. D. 1224): A, who is going to the 
Holy Land, commits his land to his brother W to keep to the use of his 
(R's) sons (commisit terram illam Wad opus puerorum suorum) ; on 
?’s death his eldest son demands the land from W’, who refuses to surrender 
it; a suit between them in a seigniorial court is compromised ; each of 
them is to have half the land. 

Bracton’s Note Book, pl. 1683 (a. D. 1225): # is said to have bought 
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land from G to the use of the said G. Apparently A received the land 
from G on the understanding that he (/?) was to convey it to G and the 
daughter of & (whom G was going to marry) by the way of a marriage 
portion. 

Bracton’s Note Book, pl. 1851 (a. D. 1226-7) : A man who has married 
a second wife is said to have bought land to the use of this wife and the 
heirs of her body begotten by him. 

Bracton’s Note Book, pl. 641 (A. D. 1231): It is asserted that Z im- 
pleaded / for certain lands, that / confessed that the land was #’s in 
consideration of 12 marks, which JZ paid on behalf of /, and that JZ then 
took the land to the use (ad opus) of #. Apparently JZ was to hold the 
land in gage as security for the 12 marks. 

Bracton’s Note Book, pl. 754 (A. D. 1233): Jurors say that # desired to 
enfeoff his son , an infant seven years old; he gave the land in the hun- 
dred court and took the child’s homage ; he went to the land and deliv- 
ered seisin ; he then committed the land to one X to keep to the use of 
Pad custodiendum ad opus ipstus Petr) and afterwards he committed it 
to Y for the same purpose ; XY and Yheld the land for five years to the 
use of P. 

Bracton’s Note Book, pl. 1244 (A. D. 1238-9): A woman, mother of 
fT, desires a house belonging to #; A’ procures from # a grant of the 
house to #7 to the use (ad opus) of his mother for her life. 

Assize Roll No. 1182, m. 8 (one of Bracton’s Devonshire rolls): ‘ Iura- 
tores dicunt quod idem Robertus aliquando tenuit hundredum illud et 
‘quod inde cepit expleta. Et quaesiti ad opus cuius, utrum ad opus 
proprium vel ad opus ipsius Ricardi, dicunt quod expleta inde cepit, sed 
‘nesciunt utrum ad opus suum proprium vel ad opus ipsius Ricardi quia 
imesciunt quid inde fecit.’ 

‘Chronicon de Melsa, ii. 116 (an account of what happened in the mid- 
‘dle of cent. xiii. compiled from charters) : Robert confirmed to us monks 
the tenements that we held of his fee; ‘et insuper duas bovatas cum uno 
tofto . . . ad opus Ceciliae sororis suae et heredum suorum de corpore 
suo procreatorum nobis concessit ; ita quod ipsa Cecilia ipsa toftum et ii. 
bovatas terrae per forinsecum servitium et xiv. sol. et iv. den. annuos de 
mobis teneret. Unde eadem toftum et ii. bovatas concessimus dictae 
Ceciliae in forma praescripta.’ 

{X. The lands and revenues of a religious house were often appropri- 
ated to various specific purposes, e. g.ad victum monachorum, ad vestitum 
monachorum, to the use of the sacrist, cellarer, almoner or the like, and 
sometimes this appropriation was designated by the donor. Thus, e. g. 
Winchcombe Landboc, i. §5,‘ad opus librorum’; i. 148, ‘ad usus in- 
firmorum monachorum’; i. 73, certain tithes are devoted ‘in usum 
operationis ecclesiae,’ and in 1206 this devotion of them is protected by a 
ban pronounced by the abbot; only in case of famine or other urgent 
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necessity may they be diverted from this use. So land may be given ‘to 
God and the church of St. German of Selby to buy eucharistic wine (ad 
‘vinum missarum emendum)’ ; Selby Coucher, ii. 34. 

In the ecclesiastical context just mentioned wsws is a commoner term 
than opus. But the two words are almost convertible. On Curia Regis 
Roll No. 115 (18-9 Hen. III.) m. 3 is an action against a royal purveyor. 
He took some fish ad opus Regis and converted it zz usus Regis. 

X. In the great dispute which raged between the archbishops of 
Canterbury and the monks of the cathedral monastery one of the ques- 
tions at issue was whether certain revenues, which undoubtedly belonged 
to ‘the church’ of Canterbury, had been irrevocably devoted to certain 
specific uses, so that the archbishop, who was abbott of the house, could 
not divert them to other purposes. In 1185 Pope Urban III. pronounces 
against the archbishop. He must restore certain parochial churches to 
the use of almonry. ‘ Ecclesiae de Estreia et de Munechetun.... 
ad usus pauperum provide deputatae fuissent, et a . . . praedecessoribus 
nostris eisdem usibus confirmatae . .. Monemus quatenus . . . prae- 
scriptas ecclesias usibus illis restituas.’ So the prior and convent are to 
administer certain revenues which are set apart ‘in perpetuos uses lumi- 
narium, sacrorum vestimentorum et restaurationis ipsius ecclesiae, et in 
usus hospitum et infirmorum.’ At one stage in the quarrel certain 
representatives of the monks in the presence of Henry II. received from 
the archbishop’s hand three manors ‘ad opus trium obedientiariorum, 
cellerarii, camerarii et sacristae.’ See Epistolae Cantuarienses, pp. 5, 
38, 95. 

XI. We now come to the very important case of the Franciscans. 

Thomas of Eccleston, De adventu Fratrum Minorum (Monumenta 
Franciscana, i. ), p. 16: ‘ Igitur Cantuariae contulit eis aream quandam 
et aedificavit capellam . . . Alexander magister Hospitalis Sacerdotum ; 
et quia fratres nihil omnino appropriare sibi voluerunt, facta est com- 
munitati civitatis propria, fratribus vero pro civium libitu commodata . . . 
Londoniae autem hospitatus est fratres dominus Johannes Ywim, qui 
emptam pro fratribus aream communitati civum appropriavit, fratrum 
autem usumfructum eiusdem pro libitu diminorum devotissime designavit 

. . . Ricardus le Muliner contulit aream et domum communitati villae 
[Oxoniae] ad opus fratrum.’ This account of what happened in or 


about 1225 is given by a contemporary. 


Prima Fundatio Fratrum Minorum Londoniae (Monumenta Francis- 
cana, i.),p. 494. This document gives an account of many donations of 
land made to the city of London in favour of the Franciscans. The first 
charter that it states is one of 1225, in which John Iwyn says that for the 


Salvation of his soul he has given a piece of land to the communztas of the 


city of London in frankalmoin ‘ad inhospitandum [a word missing] 
pauperes fratres minorum [minores?] quamdiu voluerint ibi esse.’ 


19 
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XII. The attempt of the early Franciscans to live without property of 
any sort or kind led to subtle disputations and in the end to a world- 
shaking conflict. At one time the popes sought to distinguish between 
ownership and usufruct or use; the Franciscans might enjoy the latter 
but could not have the former; the dominzum ofall that was given to their 
use was deemed to be vested in the Roman church and any litigation 
about it was to be carried on by papal procurators. This doctrine was 
defined by Nicholas III. in 1279. In 1322 John XXII. did his best to 
overrule it, declaring that the distinction between use and property was 
fallacious and that the friars were not debarred from ownership. Charges 
of heresy about this matter were freely flung about by and against him, 
and the question whether Christ and His Apostles had owned goods be- 
came a question between Pope and Emperor, between Guelph and 
Ghibelline. In the earlier stages of the debate there was an instructive 
discussion as to the position of the third person, who was sometimes in- 
troduced as an intermediary between the charitable donor and the friars. 
who were to take the benefit of the gift. He could not be treated as 
agent or procurator for the friars unless the ownership were ascribed to: 
them. Gregory IX. was for treating him as an agent for the donor. See 
Lea, History of the Inquisition, iii. 5-7, 29-31, 129-154. 

XIII. It is very possible that the case of the Franciscans did much 
towards introducing among us both the word wsws and the desire to. 
discover some expedient which would give the practical benefits of owner- 
ship to those who could yet say that they owned nothing. In every large 
town in England there were Minorites who knew all about the stormy con- 
troversy, who had heard how some of their foreign brethren had gone to 
the stake rather than suffer that the testament of St. Francis should be 
overlaid by the evasive glosses of lawyerly popes, and who were always. 
being twitted with their impossible theories by their Dominican rivals. 
On the continent the battle was fought with weapons drawn from the 
armoury of Roman law. Among these were wsws and usufructus. It 
seems to have been thought at one time that the case could be met by 
allowing the friars a wsufructus or usus, these terms being employed in a 
sense that would not be too remote from that which they had borne in 
the old Roman texts. Thus it is possible that there was a momentary 
contact between Roman law — medieval, not classical, Roman law— and 
the development of the English wse. Englishmen became familiar with an 
employment of the word wsws which would make it stand for something 
that just is not, though it looks exceedingly like, domznzum. But we 
hardly need say that the wse of our English law is not derived from the 
Roman ‘personal servitude’; the two have no feature in common. Nor 
can I believe that the Roman fideccommissum has anything to do with the 
evolution of the English wse. In the first place, the English wse in its 
earliest stage is seldom, if ever, the outcome of a last will, while the 
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jideicommissum belongs essentially to the law of testaments. In the 
second place, ifthe English wse were a_fidzicommissum it would be called 
so, and we should not see it gradually emerging out of such phrases as 
ad opus and ad usum. What we see is a vague idea, which developing in 
one direction becomes what we now know as agency and developing in 
another direction becomes that use which the common law will not, but 
equity will, protect. Of course, again, our ‘equitable ownership’ when 
it has reached its full stature has enough in common with the praetorian 
bonorum possessio to make a comparison between the two instructive ; 
but an attempt to derive the one from the other would be too wild for 


discussion. 
F. W. Maitland. 
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POWER OF A STATE TO DIVERT AN 
INTERSTATE RIVER! 


T is believed that the city authorities of Boston are considering 
the possibility of taking water from the Nashua River to sup- 
ply the inhabitants of the city. The Nashua River rises in Massa- 
chusetts, and flows thence into New Hampshire, where it empties 
into the Merrimack. At Nashua, N. H., the Nashua and Jacksor 
Manufacturing Companies have large mills, the power for which is 
furnished by the Nashua River; and this water-power would, it is 
apprehended, be seriously impaired by the proposed diversion of the 
river to supply Boston. It is supposed that Boston may purchase 
a strip of land on the banks of the Nashua River, at some point 
in Massachusetts, distant about thirty miles from Boston, and may 
then apply to the legislature of Massachusetts for an act authoriz- 
ing the diversion of the river, with a provision for ascertaining and 
paying the damages to lower riparian proprietors in Massachusetts, 
and possibly with a like provision in reference to the riparian pro- 
prietors in New Hampshire. 

The Nashua and Jackson Manufacturing Companies desire an 
opinion as to the power of the Massachusetts legislature to author- 
ize such diversion of the river, either with or without a provision 
for compensation to the New Hampshire riparian proprietors. 

We cannot bring ourselves to believe that such an act, in either 
form, will be passed by the Massachusetts legislature. But, for the 
purposes of this discussion we will assume that the act has been 
passed in Massachusetts without any concurrent legislation in New 
Hampshire, that the city authorities are attempting to carry it out, 
and that the Nashua Manufacturing Company has brought a bill in 
equity in the United States Circuit Court for the District of Massa- 
chusetts against the city of Boston and its agents, praying that 
they may be enjoined from diverting the water. What decision 
would be given ? 





' This article, in substance, consists of an opinion given by the writers, in January, 
1894, as counsel consulted.in behalf of the Nashua and Jackson Manufacturing Com- 
panies. No legislation, such as is herein discussed, has yet taken place; and con- 
quently there is no litigation pending on this subject. 
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This question is considered, for the present, upon two assump- 
tions: 1, that the proposed diversion would result in substantially 
impairing the water power at Nashua; 2, that the Nashua River is 
not “navigable” in the legal sense of that term. 

The city of Boston, by becoming a riparian proprietor (by pur- 
chasing land on the banks of the Nashua River at a distance of 
thirty miles from the city), could not thereby acquire the right to 
take water from the river for the supply of the citizens, — could 
not acquire the right to take water from the river in sufficient 
quantities to supply the domestic wants of its inhabitants.! 

The diversion of the water by the city, if done without legislative 
authority, would bea tort. The New Hampshire mill-owners could 
proceed against the city or its agents, either in a Court of Equity 
for prevention, or in a Court of Law for the recovery of damages. 
And they could maintain such proceedings zz Massachusetts, either 
in the State Court or in the United States Circuit Court for the 
District of Massachusetts.? 

Such a taking could not be constitutionally authorized by the 
Massachusetts legislature, as against Massachusetts riparian own- 
ers, unless provision were made for compensation. It would be 
regarded as a taking of the property of the lower owners on the 
Massachusetts banks of the river.2 It is taking an easement in 





' City of Emporia v. Soden, 25 Kansas, 588 ; s. c. 37 Am. Rep. 265; Stein v. Burden, 
24 Alabama, 130, pp. 146-147; Lord v. Meadville Water Co., 135 Penn. St. 122; S.C. 19 
Atl. Rep. 1007 ; 2 Lewis Am. R, R. & Corp. Rep. 744; and see note page 746. ENDI- 
coTT, J., in A2tna Mills v. Brookline, 127 Mass. 69, p. 72. 

* Foot v. Edwards, 3 Blatchford, 310; Rundle v. Delaware, &c. Co., 1 Wallace, 
Jr. 275; GRIER, J., pp. 288-290; Rutz v. St. Louis, 7 Fed. Rep. 438; Manville Co. v. 
Worcester, 138 Mass. 89; 6 Criminal Law Magazine, 168-173. See also Burk v. 
Simonson, 104 Indiana, 173, p.179. (The decision in Worster v. W. L. Co.,25 N. H. 
525, is opposed to the great weight of authority. It is based on the erroneous suppo- 
sition that the so-called rule in Bulwer’s Case has become obsolete ; whereas that rule 
prevails in most jurisdictions to-day.) 

° Lewis on Eminent Domain, ss. 61 and 62; 78 Maine, pp. 132 and 134. 

This doctrine was not questioned in the much-discussed case of Watuppa Reservoir 
Co. v. Fall River, 147 Mass. 548, commented upon in 2 Harv. LAw REV. 195, 316, and 
3 Harv. Law Rev. 1. The decision of the majority was based on the alleged absolute 
power of the State, under the Colony Ordinance, over the waters of “ great ponds.” 
The point actually decided in a recent Minnesota case (Minneapolis Mil!. Co. v. Water 
Com’rs of St. Paul, 58 N. W. R. 33; 8 HARv. Law. REv. 62) also related to the taking 
of water from a pond ; but the court did not apparently rely an any special reservation 
of State authority over ponds, and the opinion seems to apply the principle to rivers 
also. Thecourt appear to proceed upon the theory that the State is absolute owner of 


the bed of the Mississippi River,a doctrine not likely to be contended for in the case 
of the Nashua River. 
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the riparian proprietor’s land.!_ The proprietor has a right that the 
stream shall continue to flow to his premises in its natural way. 
“This right is a part of his property in the land and in many cases 
constitutes its most valuable element.” 2 The Massachusetts legis- 
lature can, by making provision for compensation, constitutionally 
authorize such taking or diversion, as against lower riparian pro- 
prietors in Massachusetts. But it does not follow that the Massa- 
chusetts legislature can thus authorize the taking as against lower 
riparian proprietors in New Hampshire. 

Because Massachusetts can compel a sale of property in Massa- 
chusetts, it does not follow that it also can compel a sale of property 
in New Hampshire. Massachusetts has not the power to compel a 
New Hampshire riparian proprietor to sell his right (annexed to and 
arising out of his New Hampshire land), that the water of the river 
should continue to flow to his land. A State cannot exercise the 
power of eminent domain extra-territorially. Massachusetts can- 
not condemn land in New Hampshire.? Massachusetts cannot, as 
against a citizen of New Hampshire, authorize the doing of an act 
in Massachusetts which will result in the taking of property rights 
in New Hampshire. Massachusetts could not authorize the build- 
ing of a dam in Massachusetts which would flood land in New 
Hampshire. 

By parity of reasoning, Massachusetts could not authorize the 
construction of an aqueduct or canal in Massachusetts which 
would divert water from a stream naturally flowing to New Hamp- 
shire. The right infringed by flooding New Hampshire land may 
be called absolute ownership. The right infringed by diverting 
water from New Hampshire land may be called an easement. The 
consequence in the one case may be positive, and in the other case 
negative. But in each case it is a property right that is in- 
fringed; and the consequence is as direct in the latter case as 
in the former.® . 

Possibly it may be argued that the New Hampshire riparian 
owner’s right to have the stream flow from Massachusetts to his 





145 Am. Rep. pp. 661-662. 

2 Lewis on Eminent Domain, s. 61. KNOWLTON, J., 147 Mass, p. 561. 

* Crosby v. Hanover, 36 N. H. 404; Randolph on Eminent Domain, s. 28. 

* APPLETON, J., in Worster v. G. F. M. Co., 39 Maine, 246, p. 250. Lapp, J., in 
Salisbury Mills v. Forsaith, 57 N. H. 124, p. 127; I. W. Smitn, J., in Same Case, 
Dp, 532. 

®> See HoLmEs, J., 138 Mass. p. 90; Saunders v. Bluefield, &c. Co., 58 Fed. Rep. 
133; Randolph on Eminent Domain, s. 28. 
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land in New Hampshire is a right of property 7 Massachusetts, 
and hence can be taken by the Massachusetts power of eminent 
domain. But this position is not tenable. The fact that the New 
Hampshire riparian owner may bring an action in Massachusetts 
does not necessitate the conclusion that his injured property is in 
Massachusetts. His property right in New Hampshire is injured 
by a tort in Massachusetts. The damage occurs in New Hamp- 
shire. The act that occasioned the damage was done in Massa- 
chusetts. Hence the law permits an election of remedies. Two 
things are required to give an action: I, property in the plaintiff ; 
2,a violation by defendant of plaintiff’s property right. If the 
property damaged is in one State, and the act which caused the 
damage is done in another State, the better view is that there may 
be an action in either State; in the State where the act was done, 
or in the State where the damage resulted. The reason is that 
otherwise there might often be a failure of justice from want of 
a remedy practically available. 

The right of the New Hampshire riparian owner to have the 
stream flow to his land is a property right in New Hampshire. 
It is an easement annexed to his land in New Hampshire.! This is 
put with great distinctness by Judge Story, in Slack v. Walcott, 
3 Mason, 508, p. 516. In that case, the plaintiff owned a mill in 
Massachusetts on a river which formed the boundary between 
Massachusetts and Rhode Island. The defendant diverted water 
from the river on the Rhode Island side. Srory, J., said of the 
plaintiff's right: ‘“‘The right, however, is not a distinct right to 
the water, as ¢erraaqguda coéperta, or as a distinct corporeal heredita- 
ment, but as an incident to the mill, and attached tothe realty. It 
passes bya grant of the mill, and has no independent existence. 
It is not real estate situated in Rhode Island. It is an incorporeal 
hereditament annexed to a freehold in Massachusetts. And acon- 
veyance of the mill, good by the laws of the State where the mill 
is situated, conveys all the appurtenances. The wrong done by 
stopping the flow of the water by any obstruction or drain in 
Rhode Island is an injury done to the mill itself in Massachusetts. 
In a just sense, the wrong may be said to be done in both Stutes, 
like the analogous case of an injury to land lying in one county by 
an act done in another county.’* So the correlative right of the 





1 See 45 Am, Rep. 661-662. KNOWLTON, J., 147 Mass. pp. 561, 566-567. 
? For decisions as to the locality of water-power for purposes of taxation, see Boston 
Mf’g Co. v. Newton, 22 Pick. 22, Pingree v.County Comr’s,102 Mass. 76; Boston Water 
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Massachusetts riparian owner that the river shall not be obstructed 


in New Hampshire so as to flow back and flood his Massachusetts 
land is a property right in Massachusetts, although this Massachu- 


setts right may be violated by an act done in New Hampshire. 

If then the right of Massachusetts to do this injury to the New 
Hampshire riparian owner cannot be justified under the Massachu- 
setts power of eminent domain, it must be justified, if at all, under 
Massachusetts’ general power of sovereignty. And it follows that, 
if Massachusetts has the power at all, it has the power untrammelled 
by any necessity of making compensation to the New Hampshire 
proprietors. For it is only when there is a taking under eminent 
domain that the necessity for compensation exist. 

The question then is, has Massachusetts the power to do this 
-uncompensated injury to the New Hampshire proprietors — not 
the power to compel them to sell their rights at a valuation to 
be fixed by third parties— but a power to utterly destroy their 
rights without giving any equivalent whatever? 

The claim of the city will probably be : — 

1. That Massachusetts, as a sovereign State, has the right to do 
the acts in question. 

2. That even if such acts of the State are not justifiable by the 
rules of so-called international law, still neither the State nor its 
agents can be called to account in a court of justice for the doing 
of the acts ; or, in other words, that there is no enforceable remedy 
in a court of justice either against the State or its agents. 

In support of the first position, the city will probably cite a 
dictum in Mannville Co., v. Worcester,! and the decision of the 
Supreme Court of Massachusetts in Brickett v. Haverhill Aque- 
duct Co.” And it will probably be contended that the latter case 
is an authority directly in point to sustain the supposed pretension 
of Massachusetts ; and that the vatio decidendi is to be found in 
the dictum in the earlier case, which, it will be said, is to the effect 
that Massachusetts can (iawfully) ‘ authorize any acts to be done 
within its limits, however injurious to lands or persons outside 
them.” 

In support of the second position, the argument for defendant 
will probably be in substance as follows : Massachusetts is a sov- 





Power Co. v. Boston,9 Met. 199, 204; Cocheco Mf’g Co., v. Strafford, 51 N.H. 455, 461- 
463, 466, 467, 469; State of Minnesota v. Minneapolis Mill Co., 26 Minnesota, 229. 
1 138 Mass, 89, p. 90. 
2142 Mass. 394. 
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ereign State. Ifa sovereign State does, or authorizes, an act inju- 
rious to the person or the property of some individual who is not a 
citizen of that State, the transaction is not the subject of investi- 
gation or redress in the courts of that State or of any other State. 
In a suit against the individual doing the act, it isa good plea that: 
it was an Act of State, done by him under the authority of his owm 
government. The diversion, by Massachusetts authority, of the: 
Nashua River does not constitute an injury redressible by the- 
courts, inasmuch as it falls within the class of transactions known: 
as Acts of State. Such acts of a sovereign State “can be calledi 
in question only by war, or by an appeal to the justice of the State: 
itself.” Such transactions are not governed by the laws which: 
municipal courts administer. They will not be examined into by 
the courts of the State which authorized the acts. Nor can they 
effectually be inquired into by the courts of any other State. 
The latter courts have not the means of deciding what is right ; 
z. ¢., “they have no authoritative legal standard or measure for such 
cases ;”’ nor have they in general “the power of enforcing” by 
legal process “any decision which they may make.” The term 
‘international law”’ is a misnomer. Law is here used only in the 
sense in which we speak of the “laws of society”’ or the “code of 
honor.” Thereare no “sanctions, ’’ no commands propounded by 
a political superior to a political inferior, and enforced by legal 
penalties to be incurred in case of disobedience. Even if, by the 
consensus of mankind, a wrong has been done, “it is a wrong for 
which no municipal court can afford a remedy.” The alleged 
private right of action is treated as “ merged in the international 
question which arises between” the State doing the act and the 
other State of which the injured person is a subject. ! 

We deny both the claims supposed to be advanced in behalf of 
Massachusetts. We take issue, both as to the right of Massachu- 
setts to do the act, and also as to the absence of legal remedy on 
the part of citizens of New Hampshire. 

Massachusetts, even if an entirely distinct and independent sov- 
ereignty, — even if standing to New Hampshire in the relation of 
France to Spain, — would not have a right, under the rules of 
international law, to do this act. The law of nations recognizes 
no such right, even between States wholly foreign to each other. 





1 2 Stephen’s History of Criminal Law of England, 61-65; Pollock on Torts 
2d Eng. ed. 98-100; Clerk & Lindsell on Torts, 27,28; Holmes’snote, 1 Kent Com. 1, 


quoting Austin. 
20 
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The United States government treats the diversion or obstruction 
of the ordinary flow of water, when caused by foreign nations, as a 
national grievance, affording ground for national complaint. 

In 1880, Secretary Evarts wrote to the United States min- 
ister at the Mexican capital, and also to the Mexican minister at- 
Washington, complaining that the Mexicans on the western shore 
of the Rio Grande are in the habit of diverting, into ditches dug 
for that purpose, all the water that comes down the river in the 
dry season, thereby preventing our citizens on the Texan shore 
from getting sufficient water to irrigate their crops. He said that 
this practice is “in direct opposition to the recognized rights of 
riparian owners,”’ and that it “might eventually, if not amicably 
adjusted through the medium of diplomatic intervention, be pro- 
ductive of constant strife and breaches of the peace between the 
inhabitants of either shore.” In 1884, Secretary Frelinghuysen 
~wrote to the United States minister at the British Court, that the 
erection of works on the Meduxnikik River in New Brunswick, in 
-such a way as to obstruct the flow of water in Maine, and to injure 
‘the lumbering business in that State, is a proper subject for diplo- 
matic interposition by this government. ! 

Where a river flows successively through two sovereign States, 
there has been much dispute as to the right of one of the States to 
exclude the people of the other State from navigating that part of 
the river which flows through the territory of the former State. 
‘Thus if Massachusetts and New Hampshire were each indepen- 
dent nations, and the Nashua River were a navigable stream, it 
would be a question whether Massachusetts could deny to the 
people of New Hampshire the right to navigate the waters of the 
Nashua River while and so long as those waters flow between 
Massachusetts banks. Our national government has objected 
strenuously against the right to exclude. Thus it denied the 
right of Spain to exclude our citizens from the navigation of the 
lower part of the Mississippi River before the Louisiana cession of 
1803 ; and has also questioned the right of Great Britain to exclude 
the United States from the St. Lawrence. One high authority on 
international law sustains the position of our government. The 
weight of modern authority seems against it ; though it should be 
noted that one of the leading English writers upon international 
law, while inclining to the view that the exclusion may be grounded 








+ 1 Wharton’s International Law Digest, § 20. 
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“upon strict law,’ says that it is a harsh exercise of “an extreme 
and hard law ;” and he expresses a hope “that this summum jus, 
which in this case approaches to swmma injuria, may be voluntarily - 
abandoned by his country. ” ! 

With the settlement of this mooted point we are not now directly 
concerned. But if the right to exclude in such a case has been 
seriously questioned, and has been made the subject of prolonged 
diplomatic controversy, what will be the fate of the far more radical 
claim set up in the present case? Can it find support from the 
doctrines of international law? The present contention goes far 
beyond a denial of New Hampshire’s right to navigate, zz Massa- 
chusetts,a river flowing through both States. Massachusetts, 
instead of merely denying New Hampshire’s right to use, zz 
Massachusetts, that part of the river which naturally flows through 
Massachusetts, is, in effect, denying New Hampshire’s right to 
use, 72 New Hampshire, that part of the river which naturally flows 
through New Hampshire. Massachusetts, instead of saying to 
New Hampshire, “‘ You shall not hereafter use, in Massachusetts, 
that part of the common river which flows through Massachu- 
setts,” makes a far more startling declaration. Massachusetts 
says to New Hampshire, “ You shall not hereafter have the use of 
the river, even within your own borders, for Massachusetts denies 
your right to have any part of the river flow through New Hamp- 
shire.” Can it be doubted that, as between two nations wholly 
foreign to each other, such a claim, if persisted in, would be cause 
for war? 

Even if, then, Massachusetts occupied the position of an inde- 
pendent nation, she would have no right to authorize the doing of 
this act ; although, in the event of her wrongdoing, their might be 
a difficulty in finding an effective remedy in a court of justice. 
But Massachusetts does not stand to New Hampshire in the rela- 
tion of one independent nation to another. On the contrary, 
Massachusetts is a part of the same nation with New Hampshire. 
They are sister States; each being protected against the aggres- 
sions of the other by the Federal Constitution ; and the citizens of 
each having a remedy in the Federal Courts against the citizens 
of the other who commit injuries under the attempted, but invalid, 
sanction of their State. 





1 See Pomeroy, International Law, §§ 131-138 ( quoting 1 Phillimore, Int, Law,185). 
Compare 1 Kent's Com. 35, 36. 
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If this act would be cause for national complaint, or for war, if 
done by one foreign nation to another, then the doing of it by one 
State of this Union to the injury of the people or land of a sister 
State, is a violation of the Constitution of the United States. The 
Federal Constitution impliedly prohibits such aggressions by one 
State or its citizens upon another State or its citizens as would 
afford just cause for governmental complaint if the two States were 
each independent nations, — such aggressions as would between 
distinct sovereignties constitute an international grievance, and, if 
persisted in, afford cause for war. The different States, by assent- 
ing to the Constitution, and becoming members of the Federal 
Union, impliedly agree not to do any acts to the injury of each 
other, or to the injury of the people of each other, which would 
violate the rules of international law. The States give up the 
right to vindicate their respective claims by war, or to settle them, 
without the consent of Congress, by interstate treaties. As a 
substitute for the rights of the States to resort to war, a system of 
common judicial tribunals is established to adjudicate their contro- 
versies, and the controversies between their respective citizens. 
In construing the Constitution, we may reason “from its spirit, 
and from the general character of the nationality implied all through 
its separate parts, —as in its avowed purpose to form a more per- 
fect union and insure domestic tranquillity, in its prohibition of 
[ war and] subordinate alliances among the States, in its refer- 
ence of every controversy between them to the judicial branch of 
the united government.” In 108 U. S. p. 90, WalrTE, C. J., said : 
“ All the rights of the States as independent nations were sur- 
rendered tothe United States. The States are not nations, either 
as between themselves or towards foreign nations. They are sov- 
ereign within their spheres, but their sovereignty stops short of 
nationality. Their political status at home and abroad is that of 
States in the United States. They can neither make war nor 
peace without the consent of the national government. Neither 
can they, except with like consent, enter into any agreement or 
compact with another State. Art. I., Sec. 10, cl. 3.”} 

The statutes of the States are not the supreme law of the land 
within their respective limits. The Constitution of the United 
States is the supreme law ofthe land. “The mandate of the State: 
affords no justification for the invasion of rights secured by the 





' See also 1 Hare, Const’l Law, pp. 15, 16, p. 52 ; Pomeroy, Const’l Law, oth ed., s.43. 
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Constitution of the United States.” Matruews, J. 114 U. S. 
p. 292. By adopting the United States Constitution and joining 
the Union the State has parted with its “sovereign right of judg- 
ing in every case on the justice of its own pretensions.”! The 
question of the validity of State action thenceforth “ceases to be a 
political one, to be decided by the sie volo, sic jubeo, of political 
power ; it comes to the court to be decided by its judgment ;” the 
court being ‘bound to act by known and settled principles of 
national or municipal jurisprudence, as the case requires.”2 To 
“insure domestic tranquillity” is one of the objects expressly 
enumerated in the preamble to the United States Constitution. 
The otherwise imminent danger of war between the States is one 
of the prominent reasons urged by Hamilton in the Federalist for 
adopting the Constitution.* And great stress was laid by the same 
writer on the necessity of conferring jurisdiction upon the Fed- 
eral judiciary to settle disputes between States, and also disputes 
between citizens of different States. “If such disputes could not 
be brought before the Courts of the Union there would be no 


effectual means of settlement, and the difficulty might result in 


interstate war.”* ‘ Whatever practices may have a tendency to 
disturb the harmony of the States, are proper objects of Federal 


superintendence and control.’ ® 


“The act,” it will be said, “which gives rise to the injury is an 
act done zz Massachusetts.’ True; but its operation, its inevitable 
operation, is not confined to the limits of that State. If the plea 
that the act was done in Massachusetts is allowed as a perfect 
defence, it can also be used to justify damming in Massachusetts 
(close to the State line) a river flowing from New Hampshire to 
Massachusetts, and thus flooding New Hampshire territory by 
back water. In this way, by damming the Merrimack, Massachu- 
setts might destroy the border city of Nashua, perhaps not more 
certainly, but more speedily, than by the present attempt to divert 
the source of its water power. So, if this plea be valid, Massachu- 
setts can undermine the entire strip of Massachusetts land adjoin- 
ing the New Hampshire boundary, and can explode the mine 
without any liability on the part of its agents for the inevitable 


result of upheaving the soil and demolishing the buildings on the 


New Hampshire side of the line. In the well-known case of City 





1 See 6 Wheaton, p. 380. 4 2 Hare, Const’l Law, p. 1024. 
2 Compare BALDWIN, J., 12 Peters, p. 737. ° Federalist, Number 80, 
8 Federalist, Numbers 6 and 7. 
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of New York v. Miln,! there was a difference of opinion among 
the judges as to whether the statute there in question was 
within the power possessed by the State to enact municipal legisla- 
tion, —the power to legislate on matters of internal police. But 
both the majority and the minority agreed that the States have no 
authority to pass laws which act upon subjects beyond their terri- 
torial limits ; and that a valid State statute must be one ‘“ whose 
operation was within the territorial limits of the State.”” (Compare 
BARBOUR, J., 11 Peters, p. 139; and Story, J., 11 Peters, p. 156.) 

The question has thus far been discussed as if the different 
States had each possessed full power of sovereignty from the date 
of their first settlement up to the adoption of the present Federal 
Constitution. But it is matter of common knowledge that this 
assumption is without foundation. Prior to the Revolution the 
colonies were not thirteen separate and independent nations. 
Each “was a dependency and a part of the British Empire.” “The 
Declaration of Independence was not the work of thirteen separate 
colonies, each acting in an assumed sovereign capacity, but of the 
United Colonies acting in a national capacity through their dele- 
gates in Congress assembled.” As soon after the Declaration as. 
there was time to ascertain and formulate the popular wish, in 
1777, Articles of Confederation were adopted by Congress, and 
were ratified the following year by most of the colonies (including 
Massachusetts and New Hampshire).? 

Not only is it true that Massachusetts and New Hampshire 
were not formerly independent nations, but it is also true that they 
were both subjects of the same power. Their domains did not 
originally belong to different sovereignties, and were not originally 
granted by different European Powers; as, for example, Florida. 
under the rule of Spain, and Georgia, subject to the dominion of 
Great Britain. Did the King of Great Britain, in chartering these 
respective colonies of Massachusetts and New Hampshire, intend 
to give each the right to destroy the other? At that time the rivers. 
and the water-power were the important features of the country. 
Must not the King’s grants of these two colonies be taken as each 
subject to the implied reservation or condition that neither prov- 
ince should materially change the course of streams flowing from 
one to the other? If such a condition can plausibly be contended 





111 Peters, 102, 
2 See Pomeroy, Const’l Law, ss. 47, 52, 53, 59. Compare BALDWIN, J.,12 Peters, 
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for in case of an artificial watercourse (an apparent, continuous, 
and reasonably necessary easement) extending across adjacent 
lots held by different parties under titles derived from a common 
grantor, can it fail to apply to grants by one and the same sove- 
reign of adjacent provinces crossed by natural streams? Was the 
Confederation of 1777-78, or the Constitution of 1787, intended to 
enlarge the powers of the respective colonies to harass and annoy, 
not to say destroy, each other? Was the United States Constitu- 
tion adopted with the view of conferring on each State power to 
inflict injuries upon sister States,—injuries of a nature which none 
of them had hitherto possessed the right to inflict, and which 
would not be justifiable under the rules regulating the intercourse 
of civilized nations? 

In this connection it should be carefully noted that the rights 
claimed for the New Hampshire riparian owners are jure nature, 
the river being a natural stream, and the law being a recognition 
of the course of nature in every part of the stream. No artificial 
servitude has been forced upon Massachusetts territory along the 
banks of the Nashua River by the Nashua Companies, restricting 
the natural enjoyment of the use of the water which they once had, 
but the Nashua Companies have simply enjoyed that which was left 
after riparian owners in Massachusetts enjoyed their natural privi- 
leges.1 Rights like these are not created by toleration or the un-. 
reasonable deprivation of the Massachusetts riparian owners. The 
conduct of these sister States towards each other and the common 
law which prevailed while they were colonies, sanctioned the con- 
fidence that such property rights had locality, and that under that. 
view they would be as permanent and inviolable as the mills to 
which they were by natural law attached. That confidence was. 
based upon the history of similar water rights in the lands from 
which the colonists came, as elsewhere, and became the founda- 
tion of great investments, and gave rise to the growth of large 
cities. 

What results would follow if the opposite view is adopted? Let 
us look at the consequences of conceding to each State the full 
power of sovereignty supposed to be now claimed for Massachu- 
setts. Consider, first, the consequences in respect to dealings with 





1Gould on Waters (2d ed.) pp. 300, 301, 302 ; Yates v. Milwaukee, 10 Wall. 497; 
Lyon v. Fishmonger’s Company, L, R. 1 App. Cas, 662 ; Diedrich 7. N. W. Ry. Co., 42 
Wis. 248; Stevens Pt. Boom Co. uv, Reilley, 44 Wis. 295, 305; Morrili v. St. Anthony 
Falls Co., 26 Minn, 222, 
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foreign nations ; second, the consequences with respect to dealings 
with sister States. 

If each State possesses this full sovereignty, it may at any time 
do acts which will surely embroil itself in war with foreign nations, 
a war which may result disastrously and may involve other States 
in international difficulties. Both the border States and the sea- 
board States would be peculiarly liable to such troubles; and the 
‘Constitution was framed with the express view of preventing such 
occurrences. The inadmissibility of this claim of sovereign power 
on the part of a State is clearly pointed out by Judge Story. 
“The States, as such, are not known in our intercourse with for- 
eign nations, and not recognized as common sovereigns on the 
ocean. And if they were permitted to exercise criminal or civil 
jurisdiction thereon, there would be endless embarrassments aris- 
ing from the conflict of their laws, and the most serious dangers of 
,perpetual controversies with foreign nations. In short, the peace 
of the Union would be constantly put at hazard by acts over which 
it had no control, and by assertions of right which it might wholly 
disciaim.” } 

Equally alarming consequences will result from the doctrine that 
a State may, with impunity, authorize aggressions upon the prop- 
erty of the citizens of a sister State. If it be established that the 
.agents of the authorizing State cannot be called to account in the 
Federal Courts for their acts, then, in all cases of serious injury, 
-one of three results must follow, either (1) the assailed State must 
-submit to gross injustice ; or (2) laws will be passed of a retaliatory 
nature ; such as were actually passed by three States “during the 
‘steamboat controversy,’ and which “threatened the safety and 
security of the Union ;”? or (3) the injured State must resort to 
the right of revolution, secede from the Union, and go to war with 
the aggressive State. 

If the aggrieved State had never become a member of the Union, 
the right of making war would have been left to her as a last resort. 
But when New Hampshire entered the Union, she expressly gave 
up the right of making war, or conclude a treaty of peace. Her 
hands are tied. ‘ Bound hand and foot by the prohibitions of the 
Constitution, a complaining State can neither treat, agree, or fight 
with its adversary without the consent of Congress.” ® Does she 





1Story on the Constitution, s. 1673. 8 Sec. 12 Peters, p. 726. 
* Story, J., 11 Peters, 159-160. 
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-give up allthese rights uncer the Constitution and receive nothing 


in return? A resort to the judicial tribunals of the Union must 
certainly be left to her and to her citizens. She may litigate dis- 
putes with the aggressive State ; and her citizens may have reme- 
dies against the citizens of the other State who have committed 
torts under the unfounded assumption that they had valid State 
authority for their doings. The Federal tribunals must say that, 
inasmuch as, under the Constitution, the States cannot make war 
upon each other, they cannot constitutionally do to each other such 
acts as would be occasion for war between independent nations. 
Thus far we have not relied upon the Fourteenth Amendment to 
the United States Constitution. We have maintained, and we be- 
lieve, that the Constitution as it stood before the passage of that 
amendment prohibits State legislation of this description. But if 
this position is held erroneous, it would certainly seem that the 
Fourteenth Amendment must be construed as prohibitive of such 
legislation. That amendment is in part as follows: “No State 
shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, without 
due process of law, nor deny to any person within its jurisdic- 
tion the equal protection of the laws.” This amendment was 
intended to afford national protection to property rights in all 
States, as against aggression attempted under State statutes. 
There is no sufficient reason for considering it as intended to 
protect property rights in any particular State only as against 
the aggression of that State, and not as against the aggression 
of any other State. There is no ground for limiting the words 
“any person”’ in the clause prohibiting deprivation of property to 
persons within the territorial jurisdiction of the State (as in the 
following clause which says “any person within its jurisdiction’). 
It is settled that the requirement of “due process of law” is not 
satisfied by the formal enactment of a statute; it must be a valid 
statute, one which the legislature had power to enact. The legis- 
lature of one State has not power to compel acitizen of another 
State to part with his property rights in that other State for a price 
to be fixed by third persons. Hence astatute providing for such 


compulsory extra-territorial purchase is not “due process of law.” 


If the foregoing views are correct, it follows that New Hampshire 
riparian proprieters have effective remedies inthe United States 
‘Circuit Court for the District of Massachusetts ; remedies either 

2! 
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preventive or compensatory. They may enjoin individuals or cor- 
porations from attempting to carry out the Massachusetts statute, 
or they may recover damages after the wrong has been done. 

Nor does the Eleventh Amendment to the United States Con- 
stitution stand in the way. That amendment prohibits suits in the 
United States Courts against a State by citizens of another State. 
But it does not prohibit suit against the individuals who undertake 
to act as agents or officers of a State, in a case like the present. 
This is conclusively settled by the decisions of the Supreme Court 
of the United States. 

The Eleventh Amendment does not apply to the “class of cases. 
where an individual is sued in tort for some act injurious to another 
in regard to persons or property, to which his defence is that he 
has acted under the orders of the ‘State’ government. In these 
cases he is not sued as, or because he is, the officer of the govern- 
ment, but as an individual, and the court is not ousted of jurisdic- 
tion because he asserts authority as such officer. To make out his 
defence he must show that his authority was sufficient in law to 
protect him.”—MIL.eEr, J.1_ To complete his defence he must pro- 
duce a valid statute of the State, authorizing what he is doing. 
The Court rejects “the extravagant proposition that a void act 
can offord protection to the person who executes it.” —MARSHALL,. 
C. J.2. Suits may be maintained “against individual defendants, 
who, under color of the authority of unconstitutional legislation by 
the State, are guilty of personal trespasses and wrongs. If the 
State legislation under which the defendant attempts to justify is 
held null and void, he is left defenceless ; and legal proceedings 
may be taken against him “in those instances where the act com- 
plained of, considered apart from the official authority (ineffectually) 
alleged as its justification, and as the personal act of the individual 
defendant, constituted a violation of right for which the plaintiff 
was entitled to a remedy at law or in equity against the wrongdoer 
in his individual character.’—Mattuews, J.? One of the early 
and leading cases on this subject has since been summarized as 
follows :“The right asserted and the relief asked were against 
the defendants as individuals. They sought to protect themselves 


against personal liability by their official character as representa- 
tives of the State. This they were not permitted to do, because 





1 109 U.S, p. 452. *123 U.S. pp. 500, 501, 502. 
29 Wheaton, p. 839. 
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the authority under which they professed to act was void,”! 
If a suit at law may be maintained against the agent to recover 
damages for his acts done in execution of a void statute of the 
State, it follows that a court of equity on a proper case will re- 
strain him by injunction from attempting to commit the wrong. “It 
being admitted, then,” said MARSHALL, C. J.? “that the agent is 
not privileged by his connection with his principal, that he is re- 
sponsible for his own act, to the full extent of the injury, why 
should not the preventive power of the court also be applied to 
him? Why may it not restrain him from the commission of a 
wrong which it would punish him for committing?” That the - 
remedy by injunction may be applied in such cases does not now 
seem open to doubt.® 

For the sake of argument we have assumed that the city of 
Boston, or its board of water commissioners, are to be regarded as 
occupying the position of officers or agents of the State, acting 
under the peremptory command of the State. But it may well be 
questioned whether a municipality, acting by permission of the 
State to bring about a benefit peculiar to itself, stands like an 
officer obeying a peremptory governmental order. 

The above positions as to the non-applicability of the Eleventh 
Amendment are so thoroughly sustained by the decisions of the 
Supreme Court of the United States, that it can hardly be neces- 
sary to inquire whether, if a contrary view were taken of that 
amendment, it might not be found that there was another method 
of bringing this dispute before a Federal court. Suppose it to 
be held that suit by the Nashua Company against the agent of 
Massachusetts is prohibited by the Eleventh Amendment, on the 
ground that the suit is really against the State, and that the dis- 
pute is a matter of State concern. Now, if this isa matter of State 
concern for Massachusetts, why not also to New Hampshire? And 
if so, why may not New Hampshire avail herself of the clause in 
the United States Constitution extending the judicial power of the 
United States “to controversies between two or more States.” 
One State may maintain a bill in equity against another to deter- 
mine a question of disputed boundary.* Has the United States 








1123 U. S. p. 500, MaTrHEws, J. (in reference to Osborn v. Bank of U. S.g 
Wheaton, 738). See also 2 Hare, Constitutione! Law, 1058. 

? In g Wheaton, p. 843. 

8 See SWAYNE, J., 16 Wallace, pp. 220, 232; MATTHEWS, J., 114 U. S. 295. 

* Rhode Island v. Massachusetts, 12 Peters, 657. 
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Court jurisdiction of the question of interstate boundary, and no 
jurisdiction of the question whether the territory within the boun- 
dary shall, by the act of a neighboring State, be deprived of all 
which makes that territory valuable? Has New Hampshire no 
interest in the proposed change of one of her leading topographical 
features? Would Massachusetts, as a State, have no remedy in 
case New Hampshire should attempt to authorize the diversion of 
the Connecticut or the Merrimack ? 

We have not been fortunate enough to find much authority 
bearing directly on this case. The weight of judicial opinion, as 
thus far expressed, seems decidely in favor of the foregoing views, 
Indeed, it can hardly be said that there has been any considered 
opinion to the contrary. We will, however, comment upon two 
cases! which may possibly be claimed as tending in the other 
direction. 

We have assumed that Brickett v. Haverhill Aqueduct Co.? will 
be cited as an authority directly in points against our views. Buta 
careful examination of that case shows that the great point here in 
question was not raised by the plaintiff in that case; and that the 
case, if unfavorable to our view, is so rather from the inference to 
be drawn from the omission of counsel to raise the point, or of the 
court to allude to it, than from any authoritative decision or thor- 
ough investigation as to this subject. 

A Massachusetts statute authorized the aqueduct company 
to take water, to a certain extent, from two ponds and a lake 
in Massachusetts, with a provision for the payment of damages. 
The company at times took more water than the statute allowed, 
drawing down the pond below low-water mark, in violation of the 
express prohibition of the statute. The outlet of the lake was a 
small natural stream. The plaintiff owned land, situated partly in 
Massachusetts and partly in New Hampshire, through which this 
stream flowed. The plaintiff, whose citizenship is not directly 
stated, contended that the taking of water by the aqueduct com- 
pany had diminished the flow of water through his land, and 
brought, in the Superior Court of Massachusetts, a common-law 
action of tort for this diversion of the water of the stream. The 
plaintiff did not raise the question whether the Massachusetts 
statute could have a valid extra-territorial operation. His only 
objection to the validity of the statute was, that it did not con- 








1 142 Mass. 394, and 30 Fed. Rep. 392. ? 142 Mass. 394. 
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tain such an adequate provision for the recovery of damages as is 
required by the Massachusetts Constitution. This was the only 
constitutional question to which the attention of the court was 
directed. 

Morton, C. J. said that where the legislature authorizes a taking 
of property, and provides in the statute a mode of ascertaining and 
recovering the damages, “such statutory remedy is the only remeay 
to which the injured party can resort for acts done within the 
authority of the statute.’’ He then says, p. 396 (the italics are 
ours) :— 

“Tt follows that the plaintiff cannot maintain an action of tort 
for injuries caused to him by any acts of the defendant which it 
was authorized to do under the statute, but his only remedy is the 
one pointed out by the statute.” 

“The plaintiff recognizes this principle ; but contends that the 
statute of 1867 is unconstitutional and invalid, because it does not 
make adequate provision for the recovery of damages caused by the 
defendant's acts under tt.” 

The opinion then considers the adequacy of the statutory provi- 
sion for compensation, and holds it to be in compliance with the 
Massachusetts Constitution. Morton, C. J. then adds, p. 398 :— 

“We do not deem it important that the land of the plaintiff 
which was injured was outside of the limits of this State. The 
language of the act is general, and puts all water rights upon the 
same footing, and applies to a proprietor outside the State. Such 
proprietor certainly has no greater rights than the citizens whose 
lands or water rights within the State are injured by the acts of 
the defendant under the authority of the Legislature. Whether 
the constitutional objection we have considered would be open to 
a citizen of another State, whose lands or water rights in that 
State are injured, we need not discuss nor decide. 

“Tt follows that the plaintiff cannot maintain this action for 
damages caused by any acts of the defendant which are authorized 
by the statute.” 

(The remainder of the opinion is to the effect that the defendant 
is liable in this action for acts done in excess of its statutory 
powers, and that the plaintiff may recover for such damages and 
such only as were caused by this excess. ) 

The language of the court — “ We de not deem it important that 
the land of the plaintiff which was injured was outside of the limits. 
of the State’ —must be construed with reference to the special 
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topic then under discussion. The plaintiff, be it remembered, was 
not disputing the power of the Massachusetts Legislature to pass 
the statute, if only it contained a sufficient provision for compensa- 
tion. The sole question presented to the court by the plaintiff was 
that in relation to the constitutional adequacy of this part of the 
statute. The Court decided only that the location of the land was 
mot important as bearing on the question whether this statutory 
provision for compensation was an adequate compliance with the 
requirements of the Constitution of Massachusetts; 7. e., that a land- 
owner in New Hampshire cannot claim to have the Constitution of 
Massachusetts construed more favorably in regard to him than it 
would be in regard to a landowner in Massachusetts. 

Banigan v. City of Worcester,! was decided by CARPENTER, J. in 
the United States Circuit Court for the District of Massachusetts, 
in 1887. The city, under a Massachusetts statute containing pro- 
vision for compensation, had diverted, from a brook in Massachu- 
setts, water which would naturally have flowed through the 
plaintiff's land in Rhode Island. The plaintiff did not question 
the power of the Massachusetts Legislature to authorize this diver- 
sion. On the contrary, he claimed the benefit of the statutory 
remedy, and filed a petition in the Superior Court of Massachu- 
setts, praying for an assessment of his damages. Plaintiff subse- 
quently removed the case to the United States Circuit Court. The 
city moved to remand the case to the State court, and also tiled a 
demurrer to the petition. The question principally considered was 
the right to remove the case to the United States court. In an 
opinion of nearly two pages, a space of only fourteen lines is given 
to the point raised by the demurrer. It is not to be wondered at 
that the court was inclined to make short work of the demurrer. 
The objection to the petition came with a bad grace from the de- 
fendants. A decision in their favor involved one of two positions : 
either, (1) that their acts were not authorized by a statute, and that 
they were tort-feasors, liable in a common-law action of tort ; or, 
(2) that Massachusetts had conferred upon them power to do the 
injury to the plaintiff without making any compensation, and with- 
out being liable inany way. It is obvious that the demurrer of the 
defendants to the plaintiff’s petition would not be likely to call the 
attention of the court to the validity of the statute so fully as if 
the question had been raised by the plaintiff's bringing a common- 
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law action of tort against the defendants. Whether the plaintiff 
may elect to avail himself of the statutory remedy is one thing. 
Whether the plaintiff can be restricted to that remedy is another 
thing. 

The entire opinion of Judge Carpenter on this part of the case 
is as follows :— 

“On the demurrer the defendant alleges that the petitions show 
no case for relief under the statute. The argument is, that since 
the lands of the petitioners are in Rhode Island, and their rights 
in the waters of Tatnuck Brook are appurtenant to those lands, the 
petitioners cannot claim a remedy under this statute unless it be 
held to have extra-territorial effect, which, of course, is inadmis- 
sible. I cannot agree with this argument. It has been held by 
the Supreme Court of Massachusetts that the owner of land in an 
adjoining State may have, as appurtenant to such land, an interest 
in land or water in Massachusetts, which may be protected by suit 
in the courts of that State! Iam strongly inclined to the opinion 
that the decision in that case is of binding force on this court in 
the case at bar; and, even if it be not so, I am inclined to follow 
that case as being of high authority, and well supported by the 
reasoning of the opinion.” 

With so much of this opinion as holds that the statute cannot 
have “ extra-territorial effect,” we can find no fault. Whether the 
learned judge means to intimate that the right of the Rhode Island 
landowner to have the water flow through his land is so far a prop- 
erty right zz Massachusetts that Massachusetts may take away the 
entire right by exercising its power of eminent domain, does not 
seem clear. If such is his meaning, we must differ, for reasons 
heretofore stated. It is safe to say that this case cannot be re- 
garded as a decisive authority, entitled to controlling weight upon 
the point now under consideration. 

We now call attention to some authorities which tend to sustain 
the view we have taken of the rights of the New Hampshire 
riparian proprietors. 

The Holyoke Water Power Co. v. Connecticut River Co., 
decided by SuipMAN, J. inthe United States Circuit Court for the 
District of Connecticut, in 1884,? strongly supports our view: This 
was a bill in equity for an injunction. The Connecticut Legisla- 





1 Mannville Co. v. City of Worcester, 138 Mass, 89. 
® 52 Conn. (Supplement) 570 ; Same Case (more fully reported), 22 Blatchford, 131. 
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ture authorized the Connecticut River Company to raise their 
existing dam across the river in Connecticut, in order to improve 
the navigation, and also maintain the water power of the Company. 
“The second section of the Act related to the assessment and 
payment of damages which should accrue to the property of any 
person by reason of the exercise of the powers conferred ” by the 
Act.!. The Connecticut River Company’s dam was about sixteen 
miles below the dam, works, and factories controlled by the 
Holyoke Water Power Company at Holyoke, Mass. The Con- 
necticut River Company proposed to raise their dam in Connecti- 
cut so high that it would produce to the Holyoke Company a 
pecuniary injury for a period of six or seven months in the year, by 
the diminution of its fall, but not by an overflow of its land. The 
court, following a Connecticut decision (which might not be fol- 
lowed in some other States), said that this was “a consequential 
injury,” not “a taking of property.” The court also said (follow- 
ing a Connecticut decision) that there would be no right of action, 
and no relief for such a consequential injury to land within the 
borders of Connecticut ; but the court held that the Legislature 
of Connecticut could not authorize the doing of this consequential 
injury to land, or to rights connected with land, in Massachusetts. 
An injunction was granted to prevent the raising of the dam. 

After holding that no action could have been maintained for 
such consequential injury to land within the borders of Connecti- 
cut, SHIPMAN, J. said : 2 — 

“In this case the injury will be caused to property beyond the 
limits of Connecticut, and the question arises whether the doctrine 
which has been asserted is applicable to this state of facts. 

“This question has never, so far as I can ascertain, been decided 
by the courts of this country. The question has arisen whether, 
by virtue of the right of eminent domain, one State can take, or 
subject to public use, land in another State, and the decisions have 
naturally been against such a power.? In two cases which have 
recently arisen in Federal courts, and which involved the right of 
a State to regulate or improve the navigation of a river wholly 
within its limits, the judges have carefully limited their decisions 





22 Blatchford, p. 135. 
52 Conn., pp. 575, 576; 22 Blatchford, pp. 144, 145. 
Farnum v. Canal Co., 1 Sumner, 46; Salisbury Mills v, Forsaith, 57 N. Hamp. 


124; Wooster v. Great Falls Co., 39 Maine, 245; United States v. Ames, 1 Wood & 
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to the facts in the cases! Important suggestions which bear upon 
the question in this case are made by Judge Treat in Rutz v. 
St. Louis,? and by Mr. Justice McLean, in Palmer v. Commis- 
sioners of Cuyahoga Co.? 

“The rule which has been referred to” (as to non-remedy of 
Connecticut landowners) “is based upon the principle that the 
improvement of the navigation of navigable rivers within a State is. 
part of the State’s governmental duties, and that the work which: 
is done towards such improvement is done in the discharge of the: 
governmental powers of the State, and that the land of the riparian: 
proprietor within the State is subject to the just exercise of this: 
power ; and that when the State undertakes to exercise its govern- 
mental power, the public good is paramount to the consequential 
injury of land which is incidentally and necessarily affected by the 
improvement. The land is under the jurisdiction of the State,and the 
State derives the power to inflict remote and consequential injuries 
upon it by virtue of such jurisdiction. The owner of land abutting 
upon a navigable river owns it subject to the right of the State to 
improve the navigation of the river, because the land is within the 
governmental control of the State; but it seems to me that the 
State obtains by virtue of its governmental powers no control over 
or right to injure land without its jurisdiction. Jurisdiction con- 
fers the power and the right to inflict consequential injury, but 
when no jurisdiction exists the right ceases to exist. It isarecog- 
nized principle that the statutes of one State in regard to real estate 
cannot act extra-territorially. As Connecticut has no direct juris- 
diction or control over real estate situate in another State, it can- 
not indirectly, by virtue of its attempted improvement of its own 
navigable waters, control or subject to injury foreign real estate. 
If this resolution is a bar toan action for any consequential injury 
to land, or to rights connected with land in Massachusetts, Connec-. 
ticut is acting extra-territorially. 

“Let there be a decree enjoining the defendant against any 
further raising of its present dam and against constructing a new 
dam or dams to a greater height than the height occupied by the 
respective portions of the present structure.” 

Rutz v. City of St. Louis, 7 Federal Reporter, 438, was an action 
at law in the United States Circuit Court for the Eastern District 





1 Escanaba Co. v. Chicago, 107 U.S. Rep. 678; Huse v. Glover, 15 Fed. Rep. 296.. 
27 Fed. Rep. 438. 
3 3 McLean, 266. 
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of Missouri. The plaintiff owned real estate on the Illinois side of 
the Mississippi River. He alleged that the city had unlawfully 
erected, on the Missouri side of the river, a dyke, which had caused 
forty acres of the plaintiff's Illinois land to be washed away. De- 
fendant demurred ; and, upon the argument of the demurrer, con- 
tended that the dyke was built under the authority of a Missouri 
statute, and consequently was not unlawful. The court held that 
the question of the lawfulness of the dyke could not be thus raised 
by the demurrer, and that the defendant must put in an answer 
setting forth its claims. But, in deciding this point, TREAT, J. 
said, p. 440: “Missouri cannot pass a law to govern Illinois, its 
citizens, and their realty situate in Illinois. If, pursuant to a Mis- 
souri statute, a dyke was erected destructive of property in Illinois 
belonging to the citizens of the latter State, such statute cannot be 
pleaded against them, for the Missouri statute could not operate 
extra-territorially.” 

The opinion of Attorney-General Franklin of Pennsylvania, 
‘given in 1855, and published in 4 Am. Law Register, 385-380, 
‘maintains the same view that we have taken of this question. And 
‘this view is also supported by the dicta of Story, J. 3 Mason, 
p. 517, and WooprurFr, J. 39 New York, p. 179. 


George B. French. 
Jeremiah Smith. 
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— foundation of Bentham’s attack on the Jurisprudence of 

his time was its inaptness for its own acknowledged ends. : 
Laws and courts were admittedly established to secure rights of 
person and of property ;and yet it was obvious that in many cases, 
owing to the undue importance given to forms of procedure, the 
merits of the contest were never passed upon and the property of 
the litigants became the spoil of the successful pleader. Forms 
and rules were of course necessary in the administration of jus- 
tice; it was desirable, too, that they should be consistent. But as 
Bentham pointed out, the lawyers in striving for the minor vir- 
tues of consistency and formality were constantly committing the 
deadly sin of injustice. In working out the system of pleading 
they forgot that the first test was how well it secured justice ; that 
consistency was of only secondary importance. 

Many laws of to-day are open to the same sort of criticism, that 
they overpass the reasons for them. It is, for instance, highly desir- 
able “‘ to promote the progress of science and useful arts by secur- 
ing for limited times to authors and inventors the exclusive right 
to their respective writings and discoveries.” Art. I. Constitution 
U.S., sec. 8. The admitted object of granting patents is to benefit 
the public by encouraging inventors. That this advantage should 
be secured as cheaply as possible no one, I suppose, will deny. 
And yet, though no end attainable by granting patents would be 
defeated by a condition giving the government a right to purchase 
and cancel any patent at some fixed price, we issue them without 
restrictions, and present unnecessarily and unreasonably to indi- 
viduals rights which should be reserved to the public. 

The most striking example, however, of such unreasoning legis- 
lation is seen in the law regulating the succession to property on 
the death of the owner. In everyday affairs no laws are of more 
importance ; yet they have received but little attention, and their 
underlying principles seem to be but imperfectly understood or 
acted upon. Hale and Blackstone denied that any such principles 
existed, and asserted that inheritance was a mere matter of legisla- 
tive caprice;? Coke explained that the descent of property followed 
what we should call the law of gravitation. The feudal laws of 





1 This article is the Law Part at the last Harvard Commencement, and is reprinted 
substantially as spoken. No effort was made tu collect the authorities on the subject. 

® Hale, Hist. Com. Law, 301 n., 320; BI. Com, Bk. 2, ch, 1; Coke Ins. L, 3, ch.6, 
§ 385; Co. Litt. 18 b,; Mass, Gen. Sts. 1873, ch. 91, § 1. 
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descent entirely ignored any national right to inherit ;and in Mas- 
sachusetts, till within twenty years, the father of a person dying 
without lineal issue took to the entire exclusion of the mother. 

The actual transmission of estate by will certainly rest on 
nothing deeper than statutory law.! “ The power to dispose of 
property by will is neither a natural nor a constitutional right, but. 
depends wholly on statute,” says Chief Justice Gray of Massa- 
chusetts (100 Mass. 235). And it seems that the same is true of 
descent. For the heir has no claim which the ancestor cannot 
disregard ; he takes only as the statutes provide ; these statutes 
vary greatly in different States, and have often been changed 
and heirs disinherited, without any constitutional question being 
raised ;and generally the whole estate is, if not more than a cer- 
tain amount, confiscated and given to the widow. 

“ The legislature may to-morrow, if it pleases,” says the Supreme 
Court of Virginia, “absolutely repeal the Statute of Wills, and 
that of Descents and Distributions, and declare that upon the 
death of a party his property shall be applied to the payment of 
his debts, and the residue appropriated to public uses.” Eyre v. 
Jacobs, 14 Grat. 328. 

In this country it is usually provided that the owner of property 
may, by a will executed with certain required formalities, direct 
to whom all his property shall go on his decease. This extraor- 
dinary power which, as Sir Henry Maine says, “implies the 
greatest latitude ever given in the history of the world to the 
volition or caprice of the individual,” is subject to but one restric- 
tion ;a husband cannot by will deprive his wife of that share of 
his property to which the law thinks her justly entitled. Nor can 
a wife deprive her husband of his share in her estate. In all other 
particulars, with some unimportant limitations, the power of the 
testator is absolute. A child may be brought up in luxury and 
turned out on the world without a penny ; the entire fortune may 
be left to trustees and kept intact for nearly one hundred years; 
it may be tied up in charities, with direction how every cent shall 
be spent to the end of time ; finally, it may be so left that it shall 
be free from seizure by the creditors of the devisee, and even that 
provision will be respected. So that we see the strange spectacle 
of men enjoying large income while their butchers and grocers. 
go unpaid. If the owner does not make a will, our statutes then 
provide that his whole estate shall be divided equally among his 
nearest relatives, no matter how remote they may be. 

Now, though wills and descents be creatures of positive law, it 





1 104 N. Y. 306; Montesquieu, Esprit des Loix, liv. 27, § 1. 
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by no means follows that there are not underlying principles of 
law and policy to which they should conform. And wish, in the 
few moments at my disposal, to direct your attention to what these 
principles are, and how far they are recognized by existing laws. 
I shall then consider briefly a class of legislation which is at 
present attracting much attention, the so-called Collateral Inheri- 


tance Taxes. 


What should be the purpose of laws regulating the succession to 
property on the death of the owner? Fortunately this question, 
which would involve going into the fundamentals of Economics, 
has been answered many times, and by men of widely different 
views, with substantial unanimity. Mill,1 Bentham, ? and even 
Professor Ely, ® who are in general as far apart as any three men 
that could be named, all agree on certain general principles to 
which the law should conform in distributing the estates of de- 
ceased persons. It seems fair to assume their conclusion to be 
correct ; it never, to my knowledge has been questioned. 

The law, they tell us, should aim, first, to consider the wishes of 
the former owner; second, to secure adequate provision to his 
family and those dependent on him ; third, to promote the equali- 
zation of fortunes, it being manifestly out of keeping with demo- 
cratic ideas for the State to foster the concentration of wealth. 
These propositions are by no means of equal importance. Mill 
and Bentham, for instance, almost ignore the first, and Professor 
Ely regards it of muchless weight than either of the others. 

A scientific law of succession, therefore, while not blind to what 
the owner’s wishes would have been, will regard them with much 
less consideration than it will be the rights either of his family or of 
the rest of the community. How far do our present laws conform 
to these ideas? By what method of reasoning do we reach the 
astonishing result that if a man die intestate, leaving an only son, 
the latter will take the entire estate, whether it be one hundred 
dollars or one hundred millions; while on the other hand, the 
father may at his pleasure leave his whole property to a charity, 
and throw the son on the world a pauper? 

Our laws of succession are in their origin feudal, and to answer 
these questions we must glance shortly at the feudal system from 
which they started. Now the feudal idea was in brief this: At 
the head of everything the king ; numerous noblemen holding 
large tracts of land under the king, whom they repaid by service 





1 Principles of Pol. Econ, Bk. 2, ch. 2, § 3. * 153 No. Am. Rev. 54 
? Principles of the Civil Code, part 2, ch. 3. 
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in war and otherwise; villeins, who held and worked the land of 
thenobleman. Everything turned on the land. The fundamental 
idea was that there should always be some one ready to perform 
the various services which the land was supposed to owe. This 
governing principle was especially evident in the laws of succes- 
ion after death.! The land went to the eldest son, not because as 
a child he had any right to it, for the youngest son and the daugh- 
ters were as near relatives, but because he was presumably better 
qualified to perform the services, and it was therefore for the lord’s 
interest to have him succeed. A father could not inherit from his 
son; females took nothing while there were living males of the 
same degree of relationship; and the second son nothing so long 
as his elder brother was alive. About 1540, a statute made all 
lands devisable by will. The object of the statute, however, was 
not to enable the owner to distribute his land, but to give him 
power to disinherit an incompetent eldest son and leave all the 
property to the one best fitted to keep up the family prestige.2 At 
this point the English law remained practically stationary till 1825. 

Such were the laws of England when our forefathers came 
to this country. They were designed to protect an hereditary 
aristocracy, and many of their provisions were so evidently out of 
keeping with democratic ideas that the colonists never adopted 
them in full,—primogeniture, for instance, and distinctions of 
sex, — though for many years the eldest son took a double portion. ® 
Our present lawis theresult of many modifications of the English, 
but its underlying principles, so far as it can be said to have any, 
are still those of feudal England. In no other way can we explain 
laws which allow any relative, however remote, to take the whole 
estate, and yet leave to the owner the option of excluding his own 
child, for no better reason than because it is his whim to do so. 
It seems to me high time that the absurdity and injustice of such 
laws were pointed out, and that our laws of succession after death 
were made more conformable to what is admittedly their true 
theory. It is time that we recognized, on the one hand, the right 
of the child is not to be disinherited without cause ; and on the other 
hand, that no mere relationship to the deceased can give one per- 
son the right to millions of dollars which was the property of 
another and is now at the disposal of the State. 








‘Dalrymple, Essay on Feuds, Chapter on Succession; Wright on Tenures; 
Du Cange, Glossarium, tit. “Beneficium ” and Feudum ; Beames’s Glanvill, pp. 1, 47. 

? 6 Glasson, Droits, &c. del’Angleterre, 234 e¢ seg.; Bl. Com. Bk. 2, ch. “ Devise ;” 
Beames’s Glanvill, 140, n. ; Mill, Pol. Econ. Bk. 2, ch. 2, § 4; 40 Edin. Rev. 350. 

3 Body of Liberties, §§ 81, 83. 
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That last clause contains, I think, the key to the problem. A 
dead man’s property is at the disposal of the State. All laws. 
regulating successions after death are, Blackstone tells us, creatures: 
of civil policy. The son has by nature no right to succeed to his 
father’s land, nor is the father by nature entitled to direct the suc- 
cession to his property after his own decease. He who would take 
it must establish his claim. And on the three principles from 
which we started, the child is entitled to a portion. But it by no 
means follows that he is entitled to the whole. The same reason- 
ing which leads us to think that he ought to have a share of the 
property also indicates how large that share ought to be. On the | 
one side, he should not be left in poverty ; on the other, the good 
of the State requires that he should not be permitted to live in 
idleness. To so much he is entitled on all principles of natural 
right and civil policy, and to no more. These are elastic limits, 
and estimates of a child’s proper share may, I suppose, vary from 
ten thousand dollars to one hundred thousand. 

But when we come to the remote relatives, to a tenth cousin, 
for instance, on what ground will he rest his claim to the estate? 
“True, I never heard of this dead man,” he must say, “until I 
was told that I was his next of kin. I never expected anything 
from him, nor should I have felt called upon in any way to assist 
him. But I am his nearest relative: give me the property.” 
Surely a reasonable man would say, “ You have not made out: 
your case.” 

What, then, should become of the property? The answer is. 
obvious; as no one has shown himself entitled to it the State 
should keep it. 

I have not time elaborately to discuss the theory of wills. The 
general line of reasoning which I have suggested is even more 
applicable to them than to descent. The law has long held that 
a dead man could have no property, and that giving effect to his 
wishes is merely a bit of legal courtesy, so to speak. Gifts by 
will should, therefore, be valid only to a limited amount, and the 
rights of children should be protected, as those of the wife now 
are, beyond the power of the testator to destroy them. The 
French law has been in accord with these ideas ever since the 
Revolution of 1789.1 

These suggestions seem very pertinent to the discussion at pres- 
ent going on over the advisability of Collateral Inheritance Taxes. 





1 Hale, Hist. Com. Law (Runnington’s ed.), 314, n.; 40 Ed. Rev. 350; Beames’s 
Glanvill, 139, n. 
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The general theory of such laws is to tax lightly, or not at all, 
transmissions of property to the immediate family of the deceased, 
increasing the tax as the relationship becomes more remote. 
A bill on these lines was introduced into the last session of 
Congress ;! a similar measure is at present before the Supreme 
Judicial Court of Massachusetts. Such laws seem to me a move- 
ment, vague and indefinite to be sure, but still in the right direc- 
tion. They are no new thing. The Roman Emperor Augustus 
enacted a tax of this sort in the year 6, which, Gibbon says, fur- 
nished a large part of the Roman revenue.? England has long 
had similar statutes, and in 1892, derived from them an income 
of upwards of fifty million dollars. Many of our States have fol- 
lowed suit. In 1892, one-third of all the State taxes of New York 
were collected in this way. Most interesting of all are the laws of 
Switzerland which provided for a maximum tax of 20 per cent., 
and amount to a conscious attempt to regulate the succession to 
property on the principles for which I have been arguing. 

It will no doubt be objected that my suggestions are impracti- 
cable; that I am assailing the rights of private property; that a 
man will not work if he cannot leave his fortune to his children. 
To the first point, I wili make answer that in the long run the law 
has proved as clever as those who would evade it, and has accom- 
plished things at first sight much more difficult than this. At any 
rate, it should not let injustice go on without even attempting to 
remedy it. As for impairing the rights of private property, — 
‘surely no one would say that “The Principles of Political Econ- 
omy,” by Mr. John Stuart Mill, was a sensational work. Yet Mr. 
Mill takes pains to explain that descent on the death of the owner 
is not an incident of private property.® Starting from the side of 
the economist, he arrives at the same result which I have sug- 
gested from a lawyer's point of view. 

To those who would cry that I discourage men from working, 
this answer can be made: the average American family con- 
sists of five members; if we assume that each individual may 
rightly inherit from $50,000 to $100,000 this objection will have 
no force till a man is worth from two hundred to four hundred 
thousand dollars, for to that amount his property will go exactly 
as he would have it. And Ido not regard it as an unalleviated 
misfortune, if here in the United States of America, some men 
with four hundred thousand dollars should be driven —though I 





1 Harper’s Weekly, 6th January, 1894. 3 Pol. Econ. Bk. 2, ch. 2. 
2 Gibbon, ch. 6. 
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do not believe they would be —into something besides money- 
making ; into municipal affairs, for instance, or into charities, or 
even into enjoying themselves a little before their nervous prostra- 
tion period comes. Surely too it is not worth while to purchase 
the labor of one generation with the idleness of all that are to 
come after. 

It will perhaps be felt that I speak too speculatively and under- 
rate the so called “ natural right” to inherit. Against other in- 
‘dividuals the child (or near relative) certainly has a paramount 
title, because the deceased would have wished the property to go 
to him, and other things being equal the wishes of the former 
owner should prevail, as we have seen. But the contest is not 
between the child and another person ; it is between the child and 
the State, and the owner’s wishes have never been allowed to 
override the dictates of public policy. The feudal law utterly dis- 
regarded them in order to concentrate property and preserve family 
power ; the State of to-day may rightly disregard them to secure 
the distribution of wealth. For the most important aspect of great 
fortunes is not the luxury which they engender, nor yet the envy 
and discontent which they excite; it is the tremendous power 
which they give over men, and — it seems — over nations. We 
may well hesitate about depriving a man of what he himself has 
fought for and won by his ability or his luck. But to make his 
conquest hereditary, to put this enormous influence into the hands 
of a’'man who may be entirely unfitted for it, violates every prin- 
ciple of law and policy for which the government stands. 


James M. Morton, Jr. 


[Since this article was in proof the opinion has been handed down by the Supreme 
Judical Court of Massachusetts in the Collateral Inheritance Tax Cases. It is believed 
that nothing there decided affects any of the positions which have been assumed in the 
foregoing discussion. But the learned Chief Justice appears to go out of his way to 
express his opinion thatthere is a right of inheritance or of handing down by descent— 
he is quite uncertain which — so protected by the Constitution that the State cannot 
destroy it by taxation. To be sure Chief Justice Marshall in McCulloch v. Maryland 
said (4 Wheaton, 427, 428), that the power to tax implied the power to destroy. But 
that case has been somewhat shaken, and there is authority for the proposition that a 
State cannot do indirectly what it cannot directly. The learned Chief Justice of Massa- 
chusetts must however assume a common-law right of some sort, either to transmit or 
to inherit property on the death of the owner. With great deference I feel confident 
that such a position is untenable without abandoning many statutes never heretofore 
questioned on constitutional grounds. Moreover, the common law of estates pur autre 
vie seems conclusively to show that, as to land at least, there was no common-law right 
in the relatives of a dead man to succeed to his property. For on a grant to A for the 
life of B, if A die leaving B, the land did not descend to A’s relatives but went as onum 


‘vacans to the occupant. 2 Bacon’s Abr. 561; Co, Litt. Lib. 1, sec. 56.] 
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Tue Law ScHoot.—During this year and last two courses and four hali 
courses have been added to the instruction offered. These are,— Per- 
sons, new this year, and given by Professor Smith; Insurance, this year 
made a full course and given by Professor Wambaugh; Damages and 
Conflict of Laws, half courses begun last year by Assistant Professor 
Beale. Contracts II.,a new half course in contracts given by Professor 
-Wambaugh ; and Legal History, a half course which may be taken as a 
full course by permission, given by Professor Ames and Assistant Profes- 
sor Beale jointly. These bring the total number of courses up to twenty- 
six and one-half, or twenty-seven if Legal History be taken as a full 
course ; and they show that the supremacy of the school in quantity and 
quality of instruction is to be maintained. 


The returns now at hand show a most gratifying increase in the num-. 
bers of the school. The third year class is the’ largest on record. Full 
statistics will be given in the December number. 





THE COMMON SENSE AND COMMON LAw OF INTERSTATE COMMERCE.. 
—Judge Shiras, in the Circuit Court, Northern District of Iowa, in the 
case of Murray v. Chicago & Northwestern Ry. Co., 62 Fed. Rep. 24, 
after a luminous and thorough discussion of the cases and dicta of the 
United States Supreme Court and the Federal courts, and a careful 
examination of the opinion of Judge Grosscup in the case of Swift & 
Company v. Philadelphia R. R. Co., reported in 7 Harv. L. R. 488, 
dissents vigorously from the conclusions arrived at by Judge Grosscup in 
that case. The decision is a master piece of logic and keen seasoning, 
and demonstrates very forcibly the dangerous results to which Judge: 
Grosscup’s decision would lead. 

He shows not only by historical considerations, the development and’ 
growth of law in the United States, and the analogy from equity and mari-- 
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time jurisdictions, but also and more especially from the internal neces- 
sity of the case, that there must be a common law of the United States 
separate and distinct from that of the several States ; that in the absence 
of statutory regulation by Congress, this national common law with the 
national system of equity and maritime law, affects and controls all legal 
relations as to which the Federal Government has exclusive jurisdiction. 

Judge Shiras does not deny that the national jurisdiction in the regula- 
tion of interstate commerce is exclusive, and that therefore neither the 
statutory nor the common law of the several States can affect this subject- 
matter. But here the lines of reasoning diverge. Judge Grosscup, start- 
ing from the hypothesis that there is no national common law, gives an 
opinion, the natural and logical conclusion from which would: be that 
before the Interstate Commerce Act, interstate commerce was entirely 
without legal sanction of any kind whatsoever ; that therefore, not only 
was there no obligation imposed upon the common carrier, such as ex- 
isted under the common law of England, to charge no more than reason- 
able rates or to carry for any one who offers to pay his charges, but, even 
in case of a contract to carry and a breach thereof, there could be no 
recovery because the contract itself would be without the sanction of any 
law. ‘True it is, Judge Grosscup does not state these conclusions in his 
opinion, but they are the logical deductions therefrom. 

Judge Shiras thinks, however, notwithstanding various décfa of the 
Supreme Court of the United States, that there is a common law of the 
United States distinct and separate from that of the several States ; that 
before the Interstate Commerce Act was enacted, the common law of 
England, as it stood at the time of the Revolution, modified by the 
changed conditions of our country, governed and controlled all legal rela- 
tions such as interstate commerce, as to which national regulation is ex- 
wlusive ; that therefore acommon carrier was not only bound to accept 
goods for interstate commerce carriage from any person offering to pay 
reasonable charges, but that such carrier was also bound not to charge 
in excess of a reasonable rate, and that, under the sanction of the com- 
mon law, excessive charges could be recovered back. The decision does 
not touch upon the effect of the Interstate Commerce Act, because the 
alleged overcharges were made before that Act went into effect. 

Another interesting, though in no way doubtful point, decided in this 
case is that an action for the recovery of these excessive charges can be 
mainteined in the State courts, and that the national exclusive control of 
interstate commerce does not, in the absence of statutory regulation to the 
contrary, give the Federal courts exclusive jurisdiction of causes arising 
out of interstate commerce transactions. 

In this connection the valuable article of Professor Blewett Lee of the 
Northwestern University Law School, in 2 Northwestern Law Review, 
page 200 “ Is there a Federal Common Law?” is worth noting. In it 
the opinion of Judge Grosscup in the Swift case is subjected toa power- 
ful criticism, and a line of thought developed from an exhaustive review 
of the Federal authorities in accordance with that now expressed by 
Judge Shiras in the Murray case. 





DispaATCH,— The method of hearing argument by talking Zo counsel 
seems to be in vogue in England to-day, and the appellate courts seem 
to be on the gud véve for bad law and frivolous motions, ready to dis- 
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courage all but cases which they think worth arguing. This, if restrained 
by a wary anxiety to see any real chance of doubt and then allow full 
argument, must go far in weeding out from the rest really hopeless 
appeals, and so in adding to the speed and popularity of litigation. ‘To 
give an instance of the new method, it is said that a plaintiff, an attorney, 
recently appeared fro se moving for a new trial of a libel action on the 
ground of misdirection. A bill had been sent him for an account which 
he had paid, and it had been opened bya clerk,—that was his libel. 
After he had argued five minutes, Lord Esher leaned foward and this is 
the substance of his remarks :— 

“ Mr. , if your complaint had been demurred to, the demurrer 
would have been sustained; if, at the trial, a motion for a nonsuit had 
been made it should have been granted ; failing that, the jury ought to 
have found against you, as they did.” Then, leaning back again, he 
added, aftera moment ; “ But 1’m open to conviction. I’m open to con- 
viction.” 

In some hands this might do injustice. Even ifthe plaintiff had had 
a case for argument such a greeting might have diminished the force of 
his logic. 








Can A MURDERER ACQUIRE A TITLE BY HIS CRIME?P— In 4H. L. R. 
394 the opinion was expressed that one who murdered another in order 
to inherit the latter’s property acquired the legal title, but should be 
treated as a constructive trustee for those who suffered by his crime. 
That is in accordance with well-known equitable principles and reaches 
a just result. It would prevent the murderer from profiting by his crime, 
but would protect a purchaser for value without notice. Hitherto this 
view, while not adopted by the courts, has not been distinctly rejected by 
them. They have reached the same practical result, but by means which 
seem unjustifiable. In Riggs v. Palmer, 115 N.Y. 506, where the con- 
troversy was between the criminal and the representatives of the mur- 
dered man, the court read into the statute of wills a revocation clause. 
‘That wou!d seem to carry judical legislation too far. No considerations 
of humanity and natural justice can authorize a court to read an excep- 
tion into a statute which is plain and definite in its terms. Shel/enberger 
v. Ransom( Nebraska, 1891), 47 N. W. R. 700, followed the New York 
case and held that a purchaser from a murderer took nothing, because 
the murderer had nothing to give. Here an exception was read into the 
statute of descent, a course open to the same criticism as that just offered 
upon Jiggs v. Palmer. In June, 1894, the Nebraska court reviewed their 
decision (59 N. W. R. 935), and concluded to go to the opposite extreme. 
They decide, and correctly it would seem, that the purchaser from the 
murderer acquires a legal title. But they go on and hold that he gets 
not only the legal title, Lut the beneficial interest as well, although he 
took with notice of the murder. This is a result which is not only 
“ undesirable,’ as the court say, but in violation of the plain equitable 
principle that one who acquiresa legal title by fraud or other uncon- 
scionable conduct shall be treated asa constructive trustee for those 
whom he has wronged. The court seems to feel bound by the terms of 
the statute of descent. But that misconception is probably, as pointed 
out in 4. H. L. R. 394, one of the results of the fusion of law and equity. 

It may be worth while to observe that the civil law, to which frequent 
reference is made in these cases, does not treat the will as revoked or the 
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heir as disinherited by his crime, as several of the judges appear to 
think. On the contrary, the legal title passes to the criminal and is there- 
after taken fromhim. reptio propter indignitatem isa case not of revo- 
cation, but of restitution. See Windscheid, Pandekten III. § 669 & n. 1; 
lex 7, § 4, D. de bonis damnatorun (48, 20) ; D. 34, 9, de his quae ut in- 
dignis auferuntur ; Maynz, Cours, v. 3, § 482. 





Party Wats; Quast CONTRACTUAL RIGHTS OF ADJOINING OWNERS... 


—In the recent case of Walker et al. v. Stetson, 38 N. E. R. 18, the 
Supreme Court of Massachusetts has made an interesting and important 
decision on the subject of party walls. The plaintiff had both added to 
the height of an ancient party wall between his estate and that of the de- 
fendant, and had, also, thickened and strengthened the part which was on 
his own land, in order to sustain a large building he was erecting. Some- 
time after this the defendant had also begun building operations, and, 
while thus engaged, had projected his beams into the wall, but not be- 
yond his own side of the division line. There was no controversy on the 
part of the defendant as to his liability under a party wall agreement to 
pay for using the height added, but he contended that the court would 


be going too far in holding that the other additions became part of the: 


wall, and that the defendant was, therefore, liable for a portion of the 
cost, though he had used the party wall no further than his rights 
allowed. 

The plaintiff, on the other hand, maintained that, as the old wall, if 
carried up asit was, would not have conformed to the building law in 
force in the city of Boston, and as the defendant would, therefore, have 
been compelled to thicken it, it was only just and equitable that he should 
pay some proportion of an outlay from which he had derived undoubted 
benefit. 

The court refused, nevertheless, to allow such compensation, or to en- 
join the defendant from making any use of the wall, thus thickened and 
strengthened, to support the building which he had erected. 

This decision, although undoubtedly a conservative one, appears on the 
whole a thoroughly sound one. It is, certainly, very hard to see any 
ground of legal liability, on which the defendant could have been com- 
pelled to contribute, since, throughout, he did nothing but what he had a 
perfect right to do,— namely, to use his own. Indeed the only chance 
under the circumstances that the plaintiff had, was to have the inspector 
of buildings stop the work as contrary to city regulations, and thus, by 
indirect means, to bring the defendant to terms,— a course which was 
pursued with success in a private controversy last winter in Boston. But, 
although this case, apparently, does not recommend itseif to architects 
and builders (see American Architect, cited in 27 Chicago Legal News, 
p. 12) as fair or politic, it seems difficult to perceive how it could well 
have been otherwise decided after the erection was once completed. 





Riparian RIGHTS.— Questions concerning the rights of riparian owners. 
in cases of alluvion and reliction, although not unimportant in this part 
of the country, occur more frequently and create more discussion in the 
west. While our Massachusetts’ judges are laying down working rules 
as to the equitable division of mud flats, judges in Missouri and Nebraska. 
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are striving to comprehend the innumerable, prankish ramblings of the 
Mississippi and Missouri rivers, and to straighten out the property rights 
which have been thrown into dire confusion. Sometimes, it is an inland 
town which the “ Father of Waters” has, by some unexpected twist, con- 
verted into a river port ; or, again, some riparian city of prominence that 
it has landed high and dry, a couple of miles or so from the present 
channel. In Gill v. Lydick, 59 N.W.R.104,and Bouvier v. Stricklett, 
59 N. W. R. 550, the Missouri has by some of its land-jumping freaks 
elicited two excellent decisions from the Nebraska court, declarative of 
the best law on the subject. The first of these treats as unworthy of con- 
sideration that ancient and indefensible doctrine, which strives to dis- 
tinguish between land left by alluvion and that left by reliction, and 
decides that in imperceptible increases or decreases, alike, the riparian 
owner either receives the profit or bears the loss, irrespective of the 
means by which the river had accomplished these transformations. The 
opposite phase of the doctrine, namely, the affecting of rights by sudden 
and perceptible changes in the river’s course, is dealt with in the second 
case. There the stream, the middle of which formed the boundary of 
several estates, had suddenly abandoned its old channel and had made a 
new course for itself by cutting across a neck or bend. On these facts, 
the court held that the boundary lines should remain as before, in the 
middle of the former bed. 





LuMLEY v. WAGNER DENIED.—The case of Lumley v. Wagner, 1 DeG. 
M. & G. 604, excited much comment at the time of its decision, and in 
the line of English cases to which it has given rise there is evidence of 
a desire not to go in any way beyond it, Montague v. Flocton, L.R. 16 
Equity 189, where an actor, defendant, was in effect restrained from 
doing anything at all but act for the plaintiff, being overruled at the first 
opportunity in Whitwood Chem.Co.v.Hardman, L. R. [1891]2 Ch. 416. 
Such injunctions as that in Lumley v. Wagner have been granted in 
New York on more than one occasion, where the same desire to limit 
the effect of the rule has not been apparent. One is interested, there- 
fore to find Mr. Justice O.W. Holmes denying the rule entirely in the 
recent case of Ace v. D’ Arville (Mass. Suffolk Equity Session, Septem- 
ber 29, 1894). 

“Tt is agreed on all hands,” he says, “that a court of equity will no* 
attempt to compel a singer to perform a contract to sing. . . . If this isso, 
as is admitted, it appears to me, with all respect to judges who may have 
taken a different view, that there is no sufficient justification for saying 
to an artist that although I will not put him in prison if he refuses to 
keep his contract, I will prevent him from earning his living otherwise, 
as amore indirect means of compelling him to do the same thing. I do 
not quite see why, if an equitable remedy is to be given for the purpose 
of making an artist keep his contract, the usual remedy should not be 
given, and the whole of it; why, if I say, ‘If you do not sing for the 
plaintiff you shall not sing elsewhere.’ I should not say, ‘If you do not 
sing for the plaintiff you shall go to prison.’ I think the later English 
judges are quite alive to the force »f these considerations, and simply 
bow to the authority of Lumley v.Wagner, which, of course, does not 
bind me.” 

Mr. Justice Holmes dwells a moment on the reason for refusal to say, 
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“You must sing,’ and seems inclined to put it on the score of difficulty 
in seeing whether “ the artist in good faith and really has given the other 
party the benefit of the talents for which he was engaged.” In addition 
to this may there not be a feeling against restraint of the personal liberty 
of the citizen ? Doing personal service because one is ordered to under 
the pains and penalties which a court of equity can inflict, seems danger- 
ously like temporary slavery. And might not a court well say, “This is 
too much to give, whether or no we can do it, even to one who asks for 
the letter of his bond.” 





JUDGMENT oR SATISFACTION. — The Massachusetts Court has divided 
nearly evenly over the question of whether title passes on a judgment in 
trover or on its satisfaction. The case, Miller v. Hyde, 37 N. E. R. 760, 
was this: The defendant, a servant of the plaintiffs intestate, sold a 
horse belonging to him to a third person. The plaintiff recovered a 
judgment in trover and attached the horse for execution. The defend- 
ant’s vendee reattached the horse and plaintiff could get no satisfaction 
for her judgment. All this was in Connecticut. Later in Massachusetts 
the plaintiff replevied the horse from the vendee, and the question was 
whether she should succeed in that action. 

The majority, holding that title remained in plaintiff till satisfaction, 
maintained that the second action would lie; the minority, that having 
chosen her remedy, plaintiff had no further action. 

The case was doubtless a hard one for the plaintiff, because she had a 
worthless judgment debtor and was too poor originally to give bond for 
replevin ; but having chosen between the devil and the deep sea, should 
she not have abided by her choice? What she had was a right to posses- 
sion of the horse, which she agreed to extinguish for a right to damages, 
when she brought her action. It is for the law to say which she shall 
have. If it is the former, the plaintiff during the time between judgment 
and satisfaction has gained a right, the right to damages, which corre- 
sponds to nothing she has lost. By hypothesis she has the right of 
possession still unimpaired, and besides that a right to damages quite 
independent and unconditional upon her right of possession, because it 
cannot be said that the right to damages is not complete as soon as judg- 
ment is passed. Doubtless judgment would not be passed if the wrong 
had already been remedied, but after judgment the right to damages is 
not dependent upon satisfaction beyond itself. 

Now of course it is possible for the law to confer such a right, but it is 
no less than a gift, and even though it do not subject a defendant to two 
actions, if it has any meaning at all, gives the plaintiff two, for a right 
without an action is an absurdity. As Mr. Justice Holmes remarks, the 
replevin of the horse does not satisfy the judgment, and it is still 
outstanding. 

“ Hard cases must not make bad law.” Though the law could not do 
justice in this case without this decision, it will not do justice in others 
with it. Suppose after a judgment in trover the defendant sells the article 
to another, and the plaintiff being dissatisfied with his chances on the 
judgment replevies from the vendee. Is it better to have two men vexed 
once with a suit, than one twice? The latter is customarily not tolerated, 
why should the former be? Two remedies for one wrong are not usually 
allowed by the law; trover and replevin are now in Massachusetts excep- 
tions for no reason which should not deny the whole rule. 
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RECENT CASES: 


ADMISSION OF WOMEN TO PRACTISE AT THE BAR. — Under the common law and 
the statutes of New Hampshire a woman may be licensed to practise as an attorney. 
in re Ricker, 29 Atl. Rep. 559(N.H.). This decision places New Hampshire in accord 
with the majority of American jurisdictions in this matter. While the English courts 
have not as yet seen their way to admitting a woman to practise at the bar, the old 
common-law doctrine has been superseded very largely in this country, sometimes by 
statutory construction, as in Connecticut, /all’s Case, 50 Conn. 131, sometimes by 
direct enactment, as in Massachusetts, R. S. of Mass. 1882, c. 139. The objections to 
allowing a woman to practise, when she could plead coverture to any suit by a client 
on express or implied contract, are obvious; but now that she is almost universally 
liable on her separate contracts, there seems to be no legal reason why she should not 
assume the duties and responsibilities of the office. 


AGENCY — MASTER AND SERVANT—SERVANT NOT UNDER CONTROL OF MASTER. 
— Action for injuries caused by negligence in the operation of an engine belonging to 
defendants, but which, together with its crew, at the time of the accident, was rented 
to and under the control of another company. /e/d, that defendants were not respon- 
sible. Byrne v. Kansas City &c. R.Co., 61 Fed. Rep. 605. 


The case follows the nearly universal rule of law on this point. Rourke v .Colliery 
Co., 2 C. P. Div. 205; Donovan v. Construction Syndicate, 1 Q. B. [1893] 629; Miller v. 
k. R. Co., 76 Iowa, 655. A different rule, however, prevails in Mississippi and Texas. 
R. R. Co, v. Norwood, 62 Miss. 565; Burton v. Rk. RX. Co., 61 Tex. 526. As the court 
point out, however, in the opinion in the principal case, this latter rule is due toa 
failure to distinguish between such cases as the one under considerat:on and the car- 
riage cases. Laugher v, Pointer, 5 Barn. & C. 547, and Quarman v, Burnett,6 M. & 
W. 499. 

AGENCY — VICE-PRINCIPAL — FELLOW-SERVANT. — Plaintiff, while in defendant’s 
employ as a hod-carrier, was injured by the collapse of a scaffold upon which he was 
required to work. This scaffold had beenerected by a carpenter employed by defend- 
ant for this purpose, and it was through his negligent construction of it that the 
accident happened. He/d, that the carpenter, being a vice-principal and not a fellow- 
servant, defendant was responsible for his negligence. J/cNamara vy. McDonough, 36 
Pac. Rep. 941 (Cal.). 

In this case we find another instance of the inaccurate use of the term “ vice- 
principal.” Here defendant was under an absolute duty to furnish suitable appliances, 
which he could not escape by delegating. Butif plaintiff had been injured by some 
personal negligence of the carpenter while constructing the scaffold, it would certainly 
be held the negligence of a fellow-servant, for which defendant would not be liable. 
On the other hand, an employer is liable for all the negligence of a vice-principal, as if 
it were his own, in jurisdictions where the real vice-principal doctrine prevails, 


COMMON CARRIER — NEGLIGENCE — CONTRACT TO RELIEVE FROM LIABILITY 
IN THE TRANSPORTATION OF LIVE Srock.— Where a contract for the shipment of 
cattle provides that the shipper shall care for them on the journey, and relieves the 
carrier from all liability except for negligence, 4e/d, an unreasonable delay in transpor- 
tation exonerates the shipper from all further care, and the carrier must feed and water 
them thereafter. /% Worth & D. C. Ky. Co. v. Daggett et al., 27 S. W. Rep. 186 
(Tex.). The decision of the majority seems questionable on the facts recorded. The 
authorities on which they base their opinions, Lawson on Carriers, § 191, and A’exny 
v. Railway, 59 Barb. 104, are cases of wilful malfeasance by the carrier involving delay 
in transportation which does not appear in the main case. It does appear that the 
accompanying drover had ample opportunity to care for the cattle after the accident 
occurred, but thought it was unnecessary. Granted that the drover is not guilty of 
contributory negligence, it seems unwarranted to hold the carrier for the mistaken 
opinion of a drover in regard to the needs of his stock. The rule of avoidable conse- 
quence also would seem to deny the right of a drover wholly to abandon cattle in case 
of undue delay, when it is apparent that this will greatly increase the amount of dam- 
ages, while they can be cared for by himself with small expenditure of time and 
money. 

CONSTITUTIONAL LAW — DISPENSARY AcT.— Act of December 24, 1892, forbidding 
the sale of liquors within the State by private individuals, and vesting the right to sell 
liquors exclusively in the State by certain designated officers and agents, the profits to 
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go to the State, 4e/d void as in violation of the State Constitution, since (1) it prevents 
the citizens of the State from carrying on a lawful trade, which can be done by the 
State only in the exercise of its police power. The Actin question is not a police regu- 
lation of business, since it is not intended to prohibit the sale of liquor, but to give the 
State a monopoly for the purpose of revenue ; (2) a statute which embarks the State 
in trade is not within the legislative power conferred on the Assembly by the Constitu- 
tion (Pope, J. dissenting). McCullough et al vy. Brown et al, County Board, 19 S. E. 
Rep. 459 (So. Car.). 

The dissenting justice takes the ground that the purpose of the statute is to regulate: 
the sale of liquor, by providing that it be pure, that it be sold only on a written order, 
to one known to the seller, and in sealed packages, and not to raise revenue. He con- 
siders the Act, therefore, a proper use of the police power. 

It is interesting to note that, since this decision, the South Carolina Court has 
declared an Act ostensibly differing from the one in question, but substantially the 
same, constitutional. This is due to the fact that Gary, J.,a Tillmanite, has succeeded 
McGowan, J. Pope’s dissenting opinion becomes the opinion of the court, The judges 
who held the former Act unconstitutional, of course, dissent. The decision has not yet 
appeared in the reports. 


CONSTITUTIONAL LAw — EXcEssIVE DAMAGES — REMITTITUR. — Held, by a 
divided court, that when the court has reached the conclusion that, in an action at. 
law, the damages allowed were excessive, it may designate the excess and cut down the: 
verdict by remittitur. Burdict v. Missouri Pac. Ry. Co., 27 S. W. Rep. 453 (Mo.). 

The authorities upon this question are in conflict, but the present decision is in line 
with the majority of the American decisions. 

The dissenting judges held that the question of damages is purely one of fact within 
the province of the jury, and for a court to substitute its verdict in any particular for 
that of the jury, violates the provision of the Constitution declaring the right of trial by 
jury inviolate. This would seem to be the correct view, for, as is said in the dissenting 
opinions, if the court may pare down the damages when it thinks they are excessive, 
why may it not increase the damages when it thinks they are too small, or why may it 
not change the verdict in any other respect it sees fit, and constitute itself judge of fact 
in place of the jury? 

CONSTITUTIONAL LAW — INTERSTATE COMMERCE ACT— COMPULSORY SELF- 
INCRIMIWATION, — In a proceeding against certain carriers, based upon the Interstate 
Commerce Act, defendant refused to testify, on the ground that the evidence would 
tend to criminate him personally. An Act of Congress, passed February 11, 1893, pro- 
vides, in substance, that no person shall be excused from testifying in proceedings based 
upon the Interstate Commerce Act, on the ground that the same may tend to criminate 
him; but that no person so testifying shall be prosecuted on account of any transaction 
concerning which he may testify. Ae/d, that the protection afforded by this Act was 
not co-extensive with the immunity granted by the Fifth Amendment of the Constitu- 
tion, and hence defendants could not be forced to testify. United States v. Fames, 60 
Fed. Rep. 257. 

This case goes along step farther than Counselman v. Hitchcock, 142 U.S. 547, and 
holds that the Fifth Amendment not only protects a witness from the pains and penal- 
ties resulting from self-incrimination, but also from the ignominy and disgrace, and 
that therefore no immunity granted by statute which compels a witness to criminate: 
himself can be co-extensive with the immunity granted by the Constitution. This is a. 
step that has never been taken before. A witness has never been protected from testi- 
fying because it would injure his reputation, and it could hardly be supposed that the. 
Constitution meant to afford a witness any such novel immunity. Would it not be 
preferable, then, to look at the spirit rather than the letter of the Amendment, and so 
prevent an immunity from serving as a screen for lawbreakers? See 5 HARVARD 
Law REVIEW, 24. 


CONSTITUTIONAL LAW — PoLIcE POWER — GRAIN ELEVATORS. — A statute of 
North Dakota declared all grain elevators in the State, operated for profit, to be public 
warehouses, prescribed maximum rates for storage, and provided that the grain should 
be kept insured at the expense of the warehouseman. The plaintiff in error owned 
and operated a grain elevator for the exclusive purpose of purchasing grain to fill con- 
tracts of sale, but incidentally as his business would permit stored grain for others. 
While his elevator was only partly occupied he refused to receive the relator’s wheat 
at the statutory charges because doing so would interfere with his own business, which 
he had aright to protect under Article 1, sec. 8, and the Fourteenth Amendment of the 
U. S. Constitution, /d, all the provisions of the statute were within the legitimate . 
sphere of the legislative power of the State. Brass v. State of N, D., ex rel. Stoeser, 14 
Sup. Ct, Rep. 857. 
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Munn v. Jil. 94 U.S. 113, and Budd vy. New York, 143 U.S. §17, affirmed, 

This case has certainly gone beyond those it affirms. In the latter, statutes of 
Illinois and New York regulating charges fot the storage of grain were held constitu- 
tional, but as the statutes were limited in their application to the great grain and com- 
mercial centres of Chicago, Buffalo, New York, and Brooklyn, the decisions were based 
partly upon the fact that in those cities the grain business had become “a practical 
monopoly to which the citizen was compelled to resort.” Mr. Justice Bradley and Mr. 
Justice Miller who concurred in the judgment in Munn v. Ji, so qualified the lan- 
guage in that case. 99 U. S. 700, 747; 118 U. S. 557, 569. The Dakota statute, on 
the other hand, not only applies to all the warehouses throughout the State but even 
requires the warehouseman to pay the cost of insurance though it be more than he 
receives for his whole service. “I am at a loss,” remarked Mr. Justice Brewer in his 
dissenting opinion, “to perceive at what point the fact of monopoly will cease and free- 
dom of business commence, for obviously elevators .. . were as plentiful as other institu- 
tions of industry and as easily and cheaply constructed,” Field, Jackson, and White, 
JJ. also dissented. 


CONTRACT — RESTRAINT OF TRADE. — Held, A combination of a number of 
brewers to enable the members who have entered into it to control the price of beer 
within the city, is illegal, being in restraint of trade. ester v. Continental Brewing 
o., 29 Atl. Rep, 102 (Pa.). 

This result has been reached almost invariably where an agreement has tended to 
aise prices, destroy competition, or create a monopoly. Central Shade Roller Co. v. 
‘Cushman, 143 Mass. 353, goes farthest of any case in supporting such a combination. 
‘It is possible to distinguish that case from the principal case, in that the restraint of 
‘trade there was not for an article of prime necessity or a staple of commerce, while in 
‘the principal case, assuming that beer is not an article of prime necessity, the court 
itreats it as a staple of commerce, since it is an article of daily consumption. 


COPYRIGHT IN PAINTINGS, — INFRINGEMENT OF BY LIVING PICTURES, — Act. 25 
‘and 26 Vict. c. 68, s. 1, provides that the author of every original painting shall have 
“the exclusive right of copying, engraving, reproducing and multiplying such painting 
and the design thereof by any means, and of any size for the term of his natural life.” 
fTeid, the representation of a picture by a /adleau vivant, formed by grouping in the 
same way as in the picture, living persons dressed in the same way and placed in the 
same attitudes as the figures in the picture, is not an infringement of copyright. Hauf- 
staengl vy. Empire Palace L. R., [1894] 2 Chan, Div. 1. 

The decision is put on the ground that the Copyright Act was intended “‘ to restrain 
people from producing something which would compete in the market with the originals 
or with authorized copies of them.” The question of the painted canvas backgrounds 
of the “living pictures,” which were exact copies of the backgrounds of the originals, 
‘was expressly left open by agreement. It would seem, however, to be decided by the 
wemarks quoted above. 

Sketches of the ¢adleaux vivants were published in the “ Daily Graphic,” and the 
author of the originals sought to restrain the “ Graphic” from publishing them, but an 
injunction was refused. 29 Law Journal, 369. The court said, “ The sketches were 
not calculated to interfere either with the artist’s reputation or with the commercial 
walue of his work.” 

CRIMINAL LAw— CARRYING CONCEALED WEAPONS. — He/d (overruling the de- 
cision in State vy. Harrison, 93 N. C. 605), that one who carries a concealed weapon for 
the purposes of sale is guilty under the statute against carrying concealed weapons, the 
criminal intent in such cases being the intent to carry the weapon concealed, not an 
intent to do any damage with it. Svate v. Dixon, 19 S. E. Rep. 364 (N. C.). 

The courts of North Carolina seem now to have reached the true interpretation of 
their statute against carrying concealed weapons. The trial judge said truly: “ That 
if one could borrow or procure a pistol to sell, or convey it about for several months 
trying to sell it, and shooting some five times on a picnic occasion, the statute would be 
.a dead letter.” 

DAMAGES — RAILWay ACCIDENT— INSANITY. — Where a passenger on a railway is 
»made insane by the excitement of acollision but is uninjured bodily, the company is not 
sliable therefor, as such insanity is not a natural and probable result of the accident. 
.Haile’s Curator v. Texas & P. Ry, Co., 60 Fed, Rep. 557 (La.). 

As long as Scheffer v. Ry., 105 U. S. 249, remains good law in the United States 
ecourts such decisions as this are necessitated by authority. It is very doubtful, how- 
ever, if in either of these cases the court were warranted in assuming without reference 

to a jury that insanity was not a natural and probable result of a railway accident. Loss 
of power, whether mental or physical, would seem a legitimate item in damages; and 
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the fact that cases of this kind do occur and are litigated in the courts would seem to 
imply that resultant insanity from the shock is a more or less probable result of a 
collision. 

ELECTION — VALIDITY — EFFECT OF ILLEGAL APPOINTMENT OF BALLOT CLERKS. 
— The election law requires the appointment by the commissioner of elections of two bal- 
lot clerks of opposite political parties. Where the commissioner acting without fraud 
appointed two extra clerks who helped the voters prepare their ballots, Ae/d, that the 
statute is directory not mandatory, and that no irregularities, on the part of the election 
officers will vitiate an otherwise legal election unless it be shown that the result thereof 
was changed or rendered so uncertain as to make it impossible to obtain the true 
result. That the will of the people expressed at the polls must not be set aside 
because their officers acted informally. Brannon, J. dissenting. It is impossible to 
prove that ballots were altered and the result of the election changed. To require 
such proof is to nullify the statute. Elections are legal only when held in accordance 
with the statute, and when the statute is, as here, violated in an important particular 
they should be set aside. Dial v. Hollandsworth, 19 S. E. 557 (West Virginia). 


EQUITY JURISDICTION — FAILURE OF HUSBAND TO SUPPORT WIFE— ADVANCES BY 
THIRD PERsoN.— A husband deserted his wife without making any provision for her 
support Plaintiff advanced money to her for the purchase of necessaries. e/d, an 
equitable debt is created and plaintiff may recover the money so advanced by suit in 
equity. (Leuppie v. Osborn’s Ex'’rs , 29 Atl. Rep. 433 (N. J.). 

The court follow the principles laid down in Kenyon v. Farris, 47 Conn. 510. 
Compare also Keener on Quasi Contracts, 341-353. 


EQUITY JURISDICTION — SPECIFIC PERFORMANCE OF CONTRACTS.— The court 
will not degree specific performance of negative covenants by an actress, in a contract 
with a manager when the object is indirectly to secure performance of the affirmative 
covenants. Lumley v. Wagner, 1 De G.M. & G. 604; denied,) Rice v. D’Arville, 
Boston Transcript, Sept. 29, 1894, Mass., Suffolk Equity Session,—Holmes, J. 

See NOTEs, 


EVIDENCE — NEGLIGENCE — ALTERATION AFTER ACCIDENT.— As evidence that 
an accident on defendant’s railroad was caused by its negligence in maintaining an 
unsuitable switch, plaintiff offered to show that after the accident defendant removed 
the switch and replaced it by one of anotherkind. He/d, inadmissible evidence (over- 
ruling Martin v. Towle, 59 N. H. 31). Aldrich v. Concord and Montreal R. R. 29 Atl. 
Rep. 408 (N. H.). 

New Hampshire, by adopting this rule of exclusion of evidence, has come into line 
with the great weight of authority. This is the rule in England, Hart v. R .R. Co. 21 
L. T. (N. S) 261, as well as in the United States Supreme Court, R. 2. Co. v. Haw- 
thorne, 144 U.S. 202. Pennsylvania and Kansas are probably the only States which 
now hold the contrary view. 

EVIDENCE — PAROL — CONDITIONAL — DELIVERY OF SEALED INSTRUMENT.— 
Delivery of an instrument to a party thereto, when not relating to real estate, may be 
shown to have been given on a parol condition that it should not take effect until the: 
happening or doing of something, although the instrument be under seal, at least. 
where the seal is not required for its validity. Blewitt vy. Boorum et al,, 37 N. E. Rep. 
119 (N. Y.). 

Phe pa is the first which brings up in New York the question whether the fact of 
there being a seal on the instrument is sufficient to prevent the introduction of evidence 
as to the condition attached to the delivery. The case doesnot decide more than that 
where the seal is superfluous,— is not necessary for the validity of the instrument, — 
the evidence is admissible. The court, however, intimate strongly that it should be 
admitted also in cases where the seal is necessary, the basis of the opinion being 
that such evidence is not introduced to vary the writing, but to show that no agreement 
ever existed. A clear distinction is drawn between such instruments as the one in the 
principal case and those involving real estate, in regard to which the law in New York 
is settled that a conditional delivery cannot be made to the grantee, but to be valid as 
an escrow it must be made to some third person. Braman v. Bingham, 26N.Y. 
483; Wallace v. Berdell, 97 N. Y. 13. The decision in the principle case follows the 
English rule. Bowker v. Burdekin, 11 M. & W. 127 ; Gudgen v. Bessett, 6 El. & Bl. 986. 


JUDGMENT — JoINT CoNnTRACTOR.— An unsatisfied judgment against one joint 
contractor on a check given by him alone for the joint debt, is not a bar to an action 
against the other joint contractor on the original agreement. The defendant and T. 
jointly guaranteed the payment of a third party’s rent, The rent being in arrear T. 
gave the plaintiff his check for the amount. The plaintiff sued T, on the check and 
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recovered judgment which was not satisfied. The plaintiff then sued the defendant on 
the original guarantee. //e/d, that the causes of action upon the check and upon the 
guarantee were not the same,and that the judgment against T. afforded no defence to 
the action. (Drake v. Mitchell, 3 East, 251, followed ; Cambefortv. Chapman, L. R. 19 
Q. B. D. 229, disapproved.) Wegy Prosser v. Evans, L. R. [1894], 2 Q. B. 101. Wills, 
J., in his opinion goes carefully over the authorities and comes to the conclusion that 
Drake v. Mitchell, and Cambefort vy. Chapman , decided opposite ways, cannot be distin- 
guished from the principle case or from each other, although the court in deciding 
the latter case had attempted to distinguish it from Drake v. Mitchell, He therefore 
follows the earlier case, which has been treated as law without disapproval until the 
decision of Cambefort vy. Chapman, 

MORTGAGE — FORECLOSURE— STATUTE OF LIMITATION.—In an action to fore- 
close a mortgage where the plea was the statute of limitations, 4e/d, that an action 
to foreclose is an action on a specialty and not an action for the recovery of title or 
possession of real estate, since its purpose was not to give the mortgagee title or pos- 
session, but to have the land sold and the proceeds used in payment of the debt. err 
v. Lydecker, 37 N. E. Rep. 267 (Ohio). 

The above seems to be the rule in a few States,— California, Texas, Iowa, and 
Illinois. But the general rule is the other way, that the period of limitation for mort- 
gages is the same as for any claim to lands where some one has held the lands adversely. 
This seems right on principle, as the title is in the mortgagee, and, that being so, the 
same limitation should apply as in an ordinary case. 


PROMOTERS OF CORPORATIONS— INTEREST IN SALE TO COMPANY.— An owner of 
patents and a promoter made asecret agreement that the latter should form a stock 
company to purchase.the patents and manufacture under them, and that the patentee 
should pay the promoter one-half the price received. //e/d, the company may recover 
from the promoter his secret profits. The grounds of liability are two: (1) that the 
promoter stands in a fiduciary relation to the company, (2) fraud, in not making full 
disclosure to the company of his relations with the property which is the subject of the 
deal. Yale Gas-Stove Cov. Wilcox et ux., 29 Atl. Rep. 303 (Conn.). 

The decision is not that a promoter may not form a company to buy something in 
which he is interested, but only that, if he does so, he must make the directors of the 
company aware that he has an interest. The case where a promoter buys the thing 
outright from the owner, and then forms a company and sells it at an advance, is dis- 
tinguishable, for there no part of the purchase-money paid to the original owner comes 
out of the company. 

QuasiI-CONTRACTS — RECOVERY OF MONEY USED BY. THIRD PERSON TO COVER 
DEFALCATION.— Defendant’s manager, who had no authority to borrow money or to 
overdraw defendants’ bank account, borrowed money of plaintiff, giving a check signed 
in his name by procuration for defendants, The manager had overdrawn defendants’ 
account and borrowed the money for his own purposes to replace money of defendants 
which he had abstracted, paid the money into defendants’ account at their bank, and 
used it to pay the wages of defendants’ workmen. /e/d, as the money had found its 
way into defendants’ possession and been employed for their benefit, it was money 
received to the use of plaintiff, who is entitled to recover though defendants did not 
know of the borrowing. Reid v. Righy & Co,,I. R. (1894) 2 Q. B. 40. 

The case is obscure as to whether the manager actually used the money so bor- 
rowed to replace the money abstracted by him. It would seem that he did. If this is 
so, it is submitted that plaintiff should not recover. The manager used the borrowed 
money to pay adebt of his, 2. ¢., defendants’ claim against him for the money abstracted, 
and plaintiff can follow it no further since defendants took it in payment of a legal 
claim. What defendants did with it after so receiving it is not material. In Craft v. 
South Boston R, R.,150 Mass. 207, the treasurer of a corporation obtained money from 
the plaintiff by false pretences and used it to cover up his defalcations, by paying debts 
of the corporation. In an action for money had and received, a recovery was not 
allowed. That case seems to be similar to the one under discussion. See also in this 
connection 33 Cal. 134, p. 147, and Keener on Quasi-Contracts, 330-334. Neither in 
this case nor in Craft v. South Boston R. R. does the question seem to have been raised 
whether the guilty knowledge of the agent in receiving the money to be regarded in 
law as the knowledge of the principal. On this point see AdWantic Milis v. Indian 
Orchard Mills, 147 Mass. 268, 273. 

REAL PROPERTY — COVENANTS RUNNING WITH THE LAND— PRIVITY OF ESTATE. 
—Land was conveyed toa wife separately, who occupied it, while the husband had 
possession. Under these circumstances the husband covenanted merely as to his 

















RECENT CASES. 179 


wife’s seisin. /Ye/d, that the husband was liable to a subsequent tee of the wife’s 
on their covenant of warranty. Mygatt et al. v. Coe, 36 N. E. Rep. 870 (N. Y.). 

In nearly all jurisdictions not already bound by authority, the law is in line with the 
principal case. In this country, at least, common sense required a departure from the 
doctrine of Moke v. Awder, In New York, in 1839, Beddoe v. Wadsworth, 21 Wend. 120, 
held that if the grantor was in possession under a claim of title the covenant would 
run with the land. The furthest point actually decided is in Wead v. Larkin, 54 Ill. 
489 (see also 60 Vt. 94), which held that possession in the original covenantor was not 
necessary, but that if the covenantee gets possession before he assigns, the covenant 
will run with the land. It would seem that having gone so far a further step would 
necessarily follow, and that, disregarding the question of possession in either the 
covenantor or the covenantee, the only possession necessary to make the covenant 
run should be that of the subsequent assignee who sues. It would seem that in Mas- 
sachusetts the old doctrine would still be followed. Slater v. Rawson, 6 Met. 439. For 
a valuable discussion of this point see Rawle on Covenants for Title, 5th ed., §§ 232- 
236. 

REAL PROPERTY — LEASE— CONDITIONS.— The lease contained a covenant not 
to underlet or assign without lessor’s license, and by the terms of the lease the lessor 
could re-enter for breach of any covenants. The lessor gave a license to the lessee to 
-assign his term to a certain person, but stated in it that no further assignment should be 
made without his (lessor’s) license. The assignee agreed with the assignor to conform 
to the terms of the lease. The assignee assigns to defendant without the lessor’s 
license and the latter brings an action to recover possession. Y/e/d, the assignee was 
bound by the covenant and condition and lessor can recover. Kew v. Trainor, 37 N. 
E. Rep. 223 (IIL). 

This decision takes much that is objectionable out of the rule laid down in Dumfor’s 
Case, 4 Co. 119 b. If the lessor can, by expressly stating in his license that it applies 
only to the one assignment, avoid the application of the rule, such a course will always 
be adopted by lessors and the rule will never take effect. 

«REAL PROPERTY — PARTY WALLS — ADDITIONS WHOLLY ON LAND OF ONE 
Owner. — Plaintiffs and defendant own adjoining pieces of land. In the deeds to 
plaintiffs’ and defendant’s predecessors from the city of Boston, which originally owned 
both pieces of land, are provisions that “the owner of the premises conveyed may 
build one-half of the division wall on the adjoining lots, which half, when used by the 
owners of the adjoining lots for building purposes, is to be paid for by them: to the 
extent so used.” Plaintiffs, after acquiring their land, wished to build a higher block, 
and strengthened the wall on their side, as well as building it up. Defendant made 
use of the wall in increasing the height of his own block, and now plaintiffs seek to 


recover not only for the use of the old party wall as carried up, but also for the addi- 


tions in thickening and strengthening it. edd, plaintiffs can recover only for the use 
of the old party wall as carried up. Wadker et al, v, Stetson, 38 N. E. 18 (Mass.). See 
NOrEs. 

REAL PROPERTY — PRESCRIPTION — NUISANCE.— Bill by the Board of Health to 


‘abate a nuisance. The defendant carried on the business of fat rendering, which caused 


noxious odors injurious to the health of the neighbors. The defendant had carried on 
the business for twenty-eight years, and claimed a right by prescription to continue it. 
Held (following Com, v. Upton,6 Gray, 473): 1. Carrying on an offensive trade for 
twenty years in a place remote from buildings and public roads does not entitle the 
owner to continue it in the same place after houses have been built and roads laid out, 
to the occupants of and travellers upon which it is a nuisance, because in such a case 
there is no adverse use of another’s property; 2. No right to prescription can be 
obtained against the public. Board of Health of North Brunswick vy, Lederer et al,, 29 
Atl. Rep. 444 (N. J.). od ; 

The decision follows the weight of authority in America and England. 

REAL PROPERTY — RIPARIAN RIGHTS. — “ RELICTION.” — Held, that land formed 
by the gradual and imperceptible receding of the Missouri River belongs to the riparian 
owner. Gill v. Lydick et al., 59 N. W. Rep. 104 (Neb.). See Nores. 

REAL PROPERTY — RIPARIAN RIGHTS — ALLUVION. — Held, that riparian owner 
must stand the loss caused by the gradual abrasion of the Missouri River, but that he 
‘still owned the land separated from the remainder of his tract by a sudden change of 
the river’s course. Bouvier v. Stricklett, 59 N. W. Rep. 550 (Neb.). See Nores. 

TENANTS IN COMMON — RIGHT OF NON-OCCUPYING TENANT IN COMMON TO 
RECOVER FOR USE AND OccuPATION. — One tenant in common allowed the other to 
occupy the whole property with no agreement, and now brings assumpsit for use and 
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occupation. fed, he can recover (Carpenter and Smith, JJ. dissenting). Cage v. 
Gage, 29 Atl. Rep. 543 (N. H.); s. c. 66 N. H. 282. 

This decision is contrary to several dicta in New Hampshire,— Berry v. Whidden, 
62 N. H. 473, and at least one decision, — Webster v. Calef, 47 N. H. 289; but brings 
New Hampshire in line with the general rule, usually laid down by statute, how- 
ever, — Stimson’s American Statute Law, § 1378. The courts, as a rule, have refused 
to decide this question as the majority of this court has bad the courage to do, but 
have adhered to the old common-law doctrine that one tenant in common could not sue 
another for a division of the profits if the latter has had more than his share. By 
various American and English statutes, this old view has been done away with, so that. 
this case was about the only one unprovided for,—7.¢., the case where one tenant 
allows the other to occupy all. There seems to be no reason, apart from the historical 
one, why such an action should not be allowed. 

But whatever view may be taken of the result reached in this case, there can be no 
doubt as to the ability and vigor of the dissenting opinion, in which Carpenter, J. con- 
tends that judges have no right to “make law.” However jurists may differ as to 
this last proposition, one thing is clear, that if judges ave to legislate, they should do 
so openly, and not “under cover of vague and indeterminate phrases.” 


Torts— MALIicious DIVERSION OF WATER.— The defendant intentionally so 
drained a marsh on his land as to divert the water from the plaintiff’s land, where it 
was used for irrigation. He/d, that since the action was intentionally injurious to the 
plaintiff, it is immaterial whether a stream or only percolating waters were diverted, 
the _— being liable in either case. Bardlett v. O'Connor, 36 Pac. Rep. 513, 

Cal.). 

' This decision is a too hasty disposal of a troublesome question, since it is apparently 
the first case in California on the point at issue, The court dub the defendant’s act 
“ malicious injury,” and give the case no further consideration, not citing a single case. 
in support of the conclusion reached. Yet the weight of authority is against the propo- 
sition laid down — that a lawful act upon one’s own land may become unlawful by reason 
of an improper motive, It is, perhaps, fair to say, however, that the tendency of the 
courts is to extend liability for purely malicious acts which would not be unlawful if 
done without the sole intent to injure. 


Torts — TRESPASS — INJURY TO CATTLE BY EATING OF POISONOUS TREE WHOLLY 
WITHIN NEIGHBOR’s BOUNDARY. — Plaintiff and defendant were adjoining proprietors, 
their estates being separated by a ditch anda fence. Both the ditch and the fence were: 
on the defendant’s land. The plaintiff’s property abutted on the ditch, on the other side 
of which, and some feet within the defendant’s boundary, ran the fence. Inside the 
fence, on the defendant’s land, grew a yew tree, the branches of which overhung the 
ditch, but no part of which extended to the plaintiff’s boundary. There was no obliga- 
tion on either side to fence. The plaintiff’s horse ate of the branches of the tree and 
died therefrom. In an action to recover the value of the horse, /e/d, that the defend- 
ants are not liable, as there is no duty on them to prevent their neighbors’ animals 
from having access to the tree. Ponting v. Noakes et al., L. R. [1894], 2 Q. B. 281. 

No other decision was possible on the facts. If the defendant had been under obli- 
gation to fence, and from neglect of this the injury had happened, the plaintiff could 
have recovered. Lawrence v. Jenkins, L. R. 8 Q. B. 274. But the horse in this case is. 
a trespasser, and the defendant is under no hability to keep his premises in safe condi- 
tion for trespassing animals, provided he does not wilfully entice them to their destruc- 
tion. Yordin v. Crump,8M. & W.782. The plaintiff endeavors to bring his case within 
the authority of Fletcher v. Rylands, but the court disposes of the point by observing 
that the authority of that case is applicable only when some dangerous substance 
escapes from the defendant’s land, while in the main case it is admitted that the. 
poisonous branches were wholly within the defendant’s boundaries. 


TROVER— PASSING TITLE BY JUDGMENT.— Plaintiff recovered judgment in trover 
in Connecticut. Failing of satisfaction, she bought replevin in Massachusetts. He/d, 
by a divided court, four judges against three, that the action could be maintained. 
Title does not pass to defendant in trover until satisfaction of judgment. Mi/ler v.. 
Hyde, 37 N. E. Rep. 760 (Mass.). See NoTEs. 

TrRusts— CAN A MURDERER ACQUIRE TITLE BY HIS CRIME?— A, murdered his. 
daughter, obtained her property by descent, and sold to the defendants, who had notice. 
of his crime when they bought. e/d,that they acquired a good title. Shedlenderger v. 
Ransom, 59 N. W. R. 935 (Nebraska), reversing s. c. 47 N. W. R. 700. See NorEs. 


Trusts — DEposir OF CHECK FOR COLLECTION.— The plaintiff deposited in 
bank A. a check payable to his order indorsed “for deposit to the credit” of the 
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payee. Without further arrangement the plaintiff was credited with the amount, and 
bank A. was in turn credited by its correspondent bank B. Before the check was paid 
by bank C. on which it was drawn, bank A. became insolvent, its account with bank B. 
at the time being overdrawn. AHe/d, as the plaintiff was credited with the deposit 
against which he might have drawn, the property in the check vested in bank A., and 
therefore a perfect title was conferred upon bank B. Ditch et al. v. Western Nat. Bk., 
29 Atl. Rep. 72, 138 (Md.). 

It is submitted that the dissenting opinion is by far the better one. The indorse- 
ment on the check “for deposit to the credit of ” the payee was notice to bank B. that 
bank A, held the check in trust for the purpose of collecting the proceeds and deposit- 
ing them to the credit of the plaintiff. Such an indorsement is not absolute, and does 
not pass the beneficial interest in the check till it is paid. Bank B. was simply in the 
position of a sub-trustee. The fact that the depositor is credited with the amount, and 
allowed to draw against it, is a mere gratuitous privilege, and not conclusive evidence 
that title passes absolutely. If the check had been dishonored, the plaintiff would 
have unquestionably been charged. Ames Cases on Trust, pp. 11, 17; Daniel on 
Neg. Instr. (4th ed.), § 340 @, e¢ seg. 


WILLs — WITNESSES — COMPETENCY. — The husband of one legatee and the wife 
of another were attesting witnesses, The question was whether the statute, which 
declares that “any beneficial devise, legacy, or interest” to a subscribing witness is 
void, renders the legacies to the wife and husband of the subscribing witnesses void, 
and leaves the will good, or renders the whole will bad. edd, the whole will is bad. 
Fisher v. Spence, 37 N. E. Rep. 314 (IIl.). 

This is a case of first impression in this jurisdiction, and the matter is well dis- 
cussed. The court recognizes that there are two sides to the question, and prefers to 
adopt the Massachusetts view. Szdlivan v. Sullivan, 106 Mass. 474. This view, of 
course, is obtainable by strict construction of the statute; but the contrary doctrine, 
which obtains in New York and Maine (¥ackson v. Wood,1 Johns. 163; Winslow v. 
Kimball, 25 Me. 493), appeals to one’s common sense to so great an extent that it 
seems odd a court, not bound by precedent, would refuse to adopt it. 
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A TREATISE ON THE Law OF RES JUDICATA, INCLUDING THE DOCTRINES 
OF JURISDICTION, BAR By Suit, AND Lis PENpDENs. By Hukm 
Chand, M. A. London: William Clowes and Sons; Edinburgh: 
William Green and Sons. 1894. 

A principal object of the author of this interesting treatise (who is 
Chief Judge of the City Court and member of the Legislative Council of 
Hyderabad, Deccan), is “ to show the great advantage to the administra- 
tion of justice, of the knowledge of contemporary laws and decisions in 
other countries.” This object has been most faithfully and successfully 
carried out. An enormous mass of authority has been intelligently gathered 
from the reports and from approved text-writers of England and the United 
States, as well as from the states of British India; and the advantage 
thereby gained is surely no slight one. Four thousand cases are cited on 
this rather narrow branch of the law, of which more than half appear to 
be American cases. 

In order to effect his design of making the Indian and American cases 
known in each other’s courts, the author has stated the facts more fully 
than is usual in books of the sort, and has given many well-chosen ex- 
tracts from the opinions of the courts. The result is a mass of material 
almost bewildering in amount. One realizes as never before the extent 
of sway of the English law. The House of Lords, Texas, and Allahabad 
jostle one another in the foot-notes, while Hindoo widows, the Shebazt of 
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an idol, and one’s “ right to take a cufo/a to a certain temple and to place 
it upon the car of the idol, and to take a zandicola with tom toms from his 
house to the temple, and to offer the first cocoanut to the idol” are in 
question on almost the next page to a quotation from Vanfleet on Col- 
lateral Attack, and from an opinion of Folger, J.; and the same principles 
of law govern all. 

That a foreigner should deal with so many diverse American authorities. 
as an American would do is not to be expected ; and Judge Chand rightly 
estimates his authorities only at their intrinsic value. The Supreme Courts 
of the United States, Nevada, Massachusetts, and New York, the New 
York Court of Appeals, and the editorial force of the American and Eng- 
lish Encyclopedia of Law seem to be stars of equal magnitude in our 
legal firmament, when seen from the longitude of Hyderabad. And we 
must thank the author for showing us how slight the difference is, in real 
weight of legal reasoning, between opinions delivered in our courts of 
high authority and in those usually less approved. 

The chief defect of the book seems to be a failure thoroughly to digest 
the material. We get great light by a comparison of the American and 
Indian cases ; but the different divisions of the subject do not illuminate 
each other as much as they might perhaps be made to do. Nor are the 
author’s own conclusions always sufficiently emphasized ; we are left to 
deal with the cases as best we can, without that help from general knowl- 
edge of the subject which it is the jurist’s chief duty to supply. In some 
places apparently contradictory statements of the law are made and sup. 
ported by authority, with no attempt to reconcile the cases. This fault 
seems however to be as rare as is customary in books on the law. 

In one or two cases when a principle is put forward it is impossi- 
ble to support it; as where, for instance (at Sect. 148), the author adopts. 
the continental notion that “the domicile of the debtor (in its wide sense) 
is generally to give the law of the obligation.” This continental doctrine 
has probably never been adopted by a court of common law, — fortunately, 
for we have enough trouble with the dispute between /ex locd contractus and 
lex loci solutionis. 

On the whole, the book is one to be cordially welcomed ; and one that 
may well find a wide use in our country. The mere fact that the deci- 
sions of three great nations are brought together is enough to secure the 
work that place in legal literature which is due to useful originality and 
broad learning. But besides this, it gives to the American lawyer a col- 
lection of American authorities equal to that contained in any work on 
the subject by an author of his own country; and to the student of law 
it presents a fascinating picture of the application of the common law to 
new and strange circumstances. J. H. B. 





Tue Historica. DEVELOPMENT OF THE JURY SysTEM. By Maximus. 
A. Lesser, A.M., LL.B., Rochester: Lawyers’ Co-operative Publish- 
ing Company. 12 mo. pp. 274. 

The true student of the law to-day does not rest contented with a mere 
acquaintance with so important a legal institution as the jury as it exists 
in its present form. He demands also a knowledge of the times which 
gave it birth, and the circumstances under which it was welded into its 
present shape. To trace this development, to bring clearly before the 
reader the best views on the history of this institution, is the object of 
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this book. Within a comparatively small space is here presented the 
various phases of jury trial, existing at different times and under differ- 
ent circumstances, in Athens, in Rome, in Ancient Germany, and in 
England, past and present. 

In the treatment of such a subject, one which has been so carefully 
and thoroughly investigated, new material was hardly to be expected ; 
nor, indeed, does our author pretend to any originality of research, but 
predicates his claim for consideration rather on originality in the treat- 
ment and presentation of data already at hand, than on bringing to light 
any new historical facts. 

It is upon old and reliable books that he has built his labor, rather 
than upon the original multi-perplexed sources,—sometimes, we fear, to 
the exclusion of more recent, if not, as well, accepted authorites, which 
might better have been consulted, such as Aristotle’s recently discovered 
treatise on the Athenian constitution. These well-established writers, 
before referred to, are quoted extensively, while the author’s own boiling 
down of the information he has digested, is given a less prominent posi- 
tion. Occasionally, this system of excerpting leads to his falling into 
some slight errors, usually of collateral matter, which he had, perhaps 
unconsciously, transcribed from some well-known, though, in this instance, 
faulty authority. 

The book is, on the whole, a good one, well arranged, readable and 
interesting, especially the last chapter, “The Present Aspect of the 
Jury,” and giving a very satisfactory and clear notion of what is regarded, 
according to the most widely accepted theory, as the origin and develop- 
ment of the English Jury. D. A. E 





PrIncIPLES OF Contracts. By Sir Frederick Pollock, Bart. Sixth Edi- 
tion. London: Stevens and Sons. 1894. 7vo. pp. xlviii. 760. 

While new editions of law books are very apt in many cases to consist 
of the old material, with insertions and notes by the editor which hardly 
add to the value of the text, in this, the sixth edition of Sir Frederick 
Pollock’s work on contracts,a book too well known to require comment, 
we have a refreshing exception to the usual rule. The passages on the 
history of the action of Assumpsit and the doctrine of Consideration,. 
although substantially the same as in the past, have been both revised 
and improved, while the paragraphs on agreements in restraint of trade 
have been to some extent rewritten, “in consequence,” our author ex- 
plains, “of the series of important judgements delivered in the court of 
appeals within the last few years, in cases of that class.” 

As no part of the law of contracts is more transitional and prone to 
new development than that which deals with agreements against public: 
policy, those in restraint of trade in particular, this addition to the book 
is both valuable and necessary, showing as it does the expansion of that 
doctrine in the past few years. The other changes, too, although made 
in a more settled part of the law, and presenting rather new treatment 
of old subjects than any recent legal development, are both interesting 
and instructive. The history of the action of Assumpsit is laid down ac- 
cording to the best and most recent research, and various decisions and 
doctrines in the law of Consideration have been reconsidered in the light 
of more recent criticism. ‘These improvements, although necessarily re- 
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stricted in scope, are, nevertheless, important ones, and add much to the 
value of the book to all careful students of the law. 

As practically the same law of contracts prevails on either side of the 
ocean, this volume will probably be used here as well as in England, 
superseding the “ American” as well as other earlier editions, and rank- 
ing even higher than previously in the legal world. D. A. E. 





A SELECTION OF CASES AND OTHER AUTHORITIES UPON CrimINAL Law. 
By Joseph Henry Beale, Jr., Assistant Professor of Law in Harvard 
University. Cambridge: Harvard Law Review Publishing Associ- 
ation. 1894. 8vo. pp. 983. 

These cases are selected and edited after the manner of other collec- 
tions of the kind in use in the Harvard Law School. ‘That is, they con- 
sist not merely of leading cases and authorities for what is law, but also 
of many decisions whose authority may be questioned, or rejected alto- 
gether. The object is not simply to furnish a systematic outline of the 
law itself, but to train the student to do sound legal reasoning for him- 
‘self. They are accordingly used to best advantage with the aid of a 
‘teacher. That does not mean, however, that the teacher is confined to 
one method of instruction. The case-method is not a method of instruc- 
tion, but of study. Most of the objections to it would vanish if this fact 
were more clearly appreciated. 

A few of these cases, decided during the first ten years of James I., 
are now printed for the first time, being taken froman old manuscript 
presented to the Harvard Law School in 1835, by J. J. Wilkinson, Esq., 
of the Temple, London. 

As these cases are primarily designed for use in schools, the head 
notes are omitted. But a full index will make the book useful to prac- 
tising lawyers. F. B, W. 





COMMENTARIES ON AMERICAN Law. By James Kent, LL. D., Chancellor 
of the State of New York. Edited by Wm. Hardcastle Brown, 
Author of an Edition (szc.) of Blackstone’s Commentaries, etc. St. 
Paul, Minn: West Publishing Co. 1894. 8vo. pp. xv. 926. 

Every lawyer knows the present bulk of Kent’s Commentaries and 
‘tthe way in which the text is overlaid, even smothered, with notes. Feel- 
ing that the student is somewhat overtaxed thereby Mr. Browne has dis- 
carded the notes ; and feeling that the well rounded periods of the 
great American Chancellor are too diffuse for some students of to-day who 
want before all things brevity, Mr. Browne has gone over the text itself 
with an unsparing hand, making almost every statement shorter, changing 
bits of the phrasing in almost every sentence, and putting in prefatory 

.catch-words in black type, but nowhere attempting anything but condensa- 

tion. Now less than nine hundred pages in this volume represent the text 

of all Kent’s Commentaries. The student who can get from this what 

‘students have hitherto sought in the unabridged edition will save much 

valuable time and the purchase money of three octavo volumes. To 

many this will over-balance the loss of notes, though they be by Mr. 

Justice Holmes, and of Mr. Chancellor Kent’s own graceful style. 

.R. W. He 
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Die KONTROLLE UBER DIE GESETZGEBUNG IN DEN VEREINIGTEN STAA- 
TEN VON NoRD-AMERIKA UND DEREN GLIEDERN. Von Dr. Amos 
S. Hershey. Heidelberg: J. Horning. 1894. 8vo. pp. 71. 

This little work originated in Professor Jellinek’s Seminar of Public 
Law at Heidelberg. It treats of the various checks and limitations im- 
posed on the legislative power, not merely in the Federal Government, 
but in the individual States. The chief restraints noticed are the veto- 
power, the power of the courts to test the constitutionality of statutes, 
and the direct participation of the electors in legislation through consti- 
tutional conventions and the referendum. The author has not merely 
explained the nature of these restrictions, but has also given a brief his- 
torical account of their origin and added some observations on their prac- 
tical working. He writes with force and clearness, and has arranged his 
material admirably. The sections on the referendum, or submission of 
legislative questions to the decision of the electors directly, are especially 
good. While presenting nothing especially new to the American student 
of constitutional law and politics, the book is well worthy of perusal as 
a clear and concise statement of the subject. F. B. W. 





Hanp-Book OF Common-Law PteEapinc. By, Benjamin J. Shipman. 
St. Paul, Minn: West Publishing Co. 1894. 8vo. pp. xii. 370. 
Mr. Shipman’s work contains, what its title does not suggest, a great 
deal of general information as well in questions of practice as of plead- 
ing. ‘The book is written in a clear and simple style, well adapted to a 
student’s needs, and ought to serve its purpose of making students under- 
stand the common-law procedure. In a book of so much merit of sim- 
plicity and fulness it is to be regretted that the leading principles in black 
letter type do not at all show the effect of thorough testing and revision, 
such as is advisable when an author undertakes the dangerous and dif- 
ficult task of supplying ma/tum in parvo. For instance, one “leading 
principle”’ is “ Evidence is relevant to an issue which tends in any de- 
gree to prove it,” and the needless warning is given in “ elucidating” 
commentary on this that relevancy is “a matter often difficult of determi- 
nation.” But these, although not the only serious slips, are, perhaps, 
not fair samples of the general run of the book, which is on the whole 
apt for its purpose. R. W. H. 





A SELECTION OF AUTHORITIES ON DESCENT, WILLS AND ADMINISTRA- 
TION. By Nathan Abbott, Professor of Law in Northwestern Uni- 
versity, Chicago. St. Paul: West Publ. Co. 1894. 8vo. pp. 751. 

This volume differs materially from other works of the same character, 
both in form and arrangement. The author has made his selection from 
three different sources, and accordingly divided the book into three parts. 

The first part, called the Text, consists of excerpts from standard text- 

books, selected with a view to filling up, in some measure, the gaps in the 

development of a subject by cases alone. Each excerpt is accompanied 
by references to the relevant cases, and these cases constitute the second 
part. The third part is made up of a full collection of statutes on the 
subject. Where so many selections from law treatises and so many statutes 


are printed, this arrangement is probably the best. The book will be of 


especial value to students who are reading law by themselves without the 
aid of a teacher. F. B. W. 
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Wesp’s Pottock on Torts. Enlarged American edition. By James 
Avery Webb. The F. H. Thomas Law Book Co., St. Louis, Mo. 
1894. pp. xxvi. 803. 

This book is a reprint of the text of the English edition, with additions 
by the editor merely in brief summaries of the American cases and in- 
finite references. The appendices of the English edition are omitted, 
and a table of cases cited is added. 

There is a vast deal of labor in the collection of cases in the notes, 
but it would be impossible for one who had not used the book in practice 
to judge of its value. The statement of the American law is so entirely 
in the nature of brief abstracts that it does not call for notice. 

B. L. H. 





TABLES FOR ASCERTAINING THE PRESENT VALUE OF VESTED AND CON- 
TINGENT RIGHTS OF DOWER, CURTESY, ANNUITIES, ETC. Based 
chiefly upon the Carlisle Table of Mortality. Computed and compiled 
by Florien Grauque, and Henry B. McClure. Cincinnati: Robert 
Clarke & Co. 1894. 8vo. pp. ix. 200. $3.00. 

The authors give in their preface an account of their care in procuring 
accuracy of computation and of type, such as is necessary in a work like 
this. The accuracy of their book can be satisfactorily tested only by use, 
but in other respects it seems to be a simple, handy, and inexpensive set 
of tables. R. W. H. 





